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PREFACE. 


This  volume  contains  the  reports  of  the  proceed- 
ings of  the  Wisconsin  State  Bar  Association  for  the 
years  1904  and  1905.  The  report  of  the  Committee 
on  Necrology  and  Biography  for  these  years  is  omittec) 
from  this  volume  but  will  be  included  in  the  succeed- 
ing volume  pursuant  to  action  taken  at  the  meeting 
of  the  Association  in  1904. 

The  after-dinner  talks  at  the  banquet  held  at  the 
conclusion  of  the  meeting  in  1905,  when  Judge  Ro- 
manzo  Bunn  was  the  guest  of  honor,  are  given  in  full. 
This  is  the  first  time  that  the  Committee  on  Publica- 
tion has  included  the  banquet  proceedings  in  the  pub- 
lished report,  but  it  was  felt  that  members  of  the  bar 
would  appreciate  having  preserved,  in  permanent 
form,  the  proceedings  of  this  significant  occasion. 
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PROCEEDINGS  OF  THE  ANNUAL  MEETING 


HELD   AT 


Milwaukee,  Win,,  Feb,  16  and  17,  1904, 


The  meeting  was  held  in  the  United  States  Court 
room  and  was  called  to  order  at  8:15  o'clock  in  the 
evening  of  February  16,  1904,  by  the  president,  Hon. 
George  G.  Greene,  who  delivered  the  annual  address. 

[See  appendix  to  Fart  /.) 

The  President:  Gentlemen,  we  have  the  good  for- 
tunje  to  have  with  us  this  evening  Judge  A.  J.  Vinje  of 
Superior  who  will  now  read  a  paper. 

Judge  Vinje  then  read  a  paper  on  "The  Legal  Aspect 
of  Consolidations." 

(*SV^  appendix  to  Fart  /.) 

The  President:  The  chair  will  announce  that  for  to- 
morrow there  will  be  two  sessions,  one  in  the  forenoon 
at  9:30  and  one  in  the  afternoon  at  2  o'clock. 

Besides  the  usual  business  of  the  Association  there 
will  be  an  address  at  10:30  by  Hon.  Neal  Brown,  on 
the  "Foundation  of  Free  Government,"  and  in  the 
afternoon  at  2  o'clock  an  address  by  Judge  Baker  of 
of  Indiana  on  "The  State  Corporation  as  a  Party  in 
the  Federal  Courts,"  to  be  followed  by  an  address  by 
Mr.  Justice  J.  B.  Winslow  on  "Edward  George  Ryan, 
Jurist  and  Scholar." 

In  the  evening  there  will  be  a  banquet  at  the  Plank- 
inton  House  at  7:30  o'clock  which  all  members  of  the 
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Associat&Qi.  'and  members  of  the  bar  are  invited  to 
atta^d^  '•  * 
•*••*•?/  there  is  any  special  matter  that  any  member  de- 
V^sires  to  bring  up  at  this  time  it  may  be  done,  if  not, 
we  will  adjourn. 

Adjourned  to  same  place,  Wednesday,  February  17, 
1904,  9:30  A.  M. 


Wednesday,  Feb.  17,  1904,  10  A.  M. 

Meeting  called  to  order  by  the  President. 

The  Pre«jident:  The  first  thing  in  order  this  morning 
is  the  report  of  the  Committee  on  Membership.  Is 
that  committee  ready  to  report? 

Mr.  F.  W.  Houghton  of  Milwaukee:  The  committee 
has  not  met,  but  will  make  a  report  this  afternoon. 

The  Secretary:  I  understand  that  none  of  the  mem- 
bers of  that  committee  are  here,  except  Mr.  Houghton. 
1  therefore  suggest  that  two  or  three  additional  mem- 
bers be  appointed  temporarily.  Perhaps  Mr.  Houghton 
has  some  suggestions  to  make  in  that  behalf. 

Mr.  Houghton:  I  suggest  the  names  of  James  A. 
Powers  and  Lawrence  W.  Olwell  as  other  members  of 
this  committee. 

The  President:  The  gentlemen  named  are  appointed 
members  of  that  committee. 

We  will  now  listen  to  the  report  of  the  treasurer. 

The  treasurer,  Mr.  Hanks,  presented  his  report  as 
follows: 

The  treasurer  has  only  a  short  report  to  make.  We 
had  on  hand  at  the  beginning  of  the  year  $170.35. 
The  dues  for  the  year  just  ending  have  not  been  as- 
sessed, but  are  to  be  assessed  at  this  meeting. 

The  dues  received  during  the  last  year  for  the  year 
ending  February  1903,  amount  to  $396,  and  the  dis- 
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biirsementsasperitemsin  the  cash-book  here,  $381.23. 
Balance  on  hand  is  $185.12. 
The  detailed  report  is  as  follows: 

Receipts. 

Cash  on  hand  February  16,  190.S $170  :i5 

Dues  received  from  February  16,  1908,  to  February  15,  1904. . .       390  00 

$560  m 
Disbursements. 

IVeasurer's  expenses  1902  meeting $12  44 

Postage 20  :>2 

Express 6  10 

C.  I.  Haring,  Secretary,  expenses  of  banquet  etc.,  as  per  acct. .  249  75 

Rubber  stamp 1  50 

A.  L.  Sanborn,  stationery  and  postage 31  72 

M.  J.  Cantwell,  printing 20  75 

State  Journal  Co.,  printing  12  50 

W.  W.  Wight,  account 11  15 

Illinois  Engraving  Co.,  account 14  60 

Exchange 20 

Cash  balance  on  hand  February  15,  1904 185  12 

$.')66  :^ 
On  motion  the  report  w^as  accepted  and  placed  on 
Hie. 

The  President:  Next  in  order  are  the  reports  of  the 
standing  committees.  Is  the  Committee  on  Amend- 
ment of  the  Law  ready  to  report? 

The  chairman  of  the  committee  then  presented  the 
report  of  the  committee,  as  follows: 

REPORT   OF    COMMITTEE    ON    AMENDMENT    OF    THE    LAW. 

Your  committee  on  Amendment  of  the  Law  respect- 
fully reports: 

Being  so  authorized  by  the  Association  it  gave  gen- 
eial  notice  during  the  legislative  session  of  1903  through 
the  newspapers,  that  it  would  present  any  bills,  which 
might  be  sent  to  its  chairman  by  lawyers,  relating  to 
evidence,  practice  and  procedure.      A  few  such  bills 
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were  placed  in  its  charge,  the  more  important  of  which 
were  a  bill  regulating  admission  to  the  bar,  a  bill  reg- 
ulating proceedings  for  the  disbarment  of  attorneys, 
and  a  bill  amending  the  law  of  change  of  venue  for 
the  prejudice  of  the  judge,  attempting  to  cure  cer- 
tain abuses  which  had  grown  up  under  that  practice. 

The  bill  regulating  admission  to  the  bar  provides 
that  students  must  have  three  instead  of  two  years 
preparation  before  they  can  be  exanined  for  admission, 
abolishing  the  practice  of  admitting  graduates  of  for- 
eign law  schools,  and  that  rules  shall  i  e  made  in  re- 
gard to  the  general  qualiHcations  of  applicants.  It 
was  drawn  by  Mr.  A.  A.  Jackson,  a  member  of  the 
board  for  the  examination  of  applicants  for  admission 
to  the  bar.  The  act  relating  to  disbarment  proceed- 
ings provides  a  definite  and  simple  method  of  mak- 
ing it  easy  to  get  out  of  the  profession.  It  was  drawn 
by  Mr.  Nash,  also  a  member  of  the  same  examining 
board. 

Both  of  these  measures  were  passed.  It  is  interest- 
ing to  note  that  the  first  disbarment  proceeding  insti- 
tuted since  their  adoption  was  begun  under  the  former 
practice,  which  is  continued  in  force  by  the  recent  act. 

The  amendment  in  relation  to  three  years'  pre|)ara- 
tory  study  for  admission  to  the  bar  was  first  recom- 
mended by  the  Committee  on  Legal  Education  of  this 
Association  in  1886  (Vol.  2  p.  18).  The  Association 
has  been  urging  this  amendment  ever  since,  and  its 
efforts  have  finally  been  rewarded  with  success. 

While  the  bill  relating  to  admission  to  the  bar  was 
before  the  judiciary  committees,  the  question  was 
raised  whether  the  admission  of  graduates  of  the  Uni- 
versity Law  School  should  not  be  abolished  and  all 
applicants  compelled  to  take  the   bar  examination. 
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This  is  the  law  of  Iowa,  Illinois  and  some  other  states 
and  is  reported  to  work  well.  The  judiciary  commit- 
tee did  not  feel  justified  in  favoring  so  great  a  change 
without  full  consideration. 

In  regard  to  the  act  relating  to  change  of  venue  for 
local  prejudice,  although  it  was  conceded  by  the  com- 
mittees on  judiciary  that  gross  abuses  exist  under  the 
present  law,  yet  they  could  not  agree  upon  any  amend- 
ment. Most  of  the  circuit  judges  favored  such  changes 
in  the  law  as  would  prevent  the  filing  of  an  affidavit 
of  prejudice  merely  for  delay,  but  no  feasible  plan  of 
amendment  was  found,  and  the  bill  was  unfavorably 
reported. 

At  the  last  meeting  we  had  the  pleasure  of  listening 
to  the  very  interesting  and  instructive  paper  of  Judge 
Clemen tson,  on  Non-unaninious  Verdicts,  printed  on 
pages  107-126  of  our  last  report.  Judge  Clementson 
proposed  the  introduction  in  the  legislature  of  a  joint 
resolution  amending  the  constitution  so  that  the  legis- 
lature may  provide  for  a  majority  verdict  in  civil 
cases.  (5  Proceedings,  39.)  After  considerable  dis- 
cussion by  Judge  Parish,  Mr.  Neal  Brown  and  Mr.  J. 
G.  Flanders,  the  latter  moved  that  the  matter  be  re- 
ferred to  your  Committee  on  Amendment  of  the  Law 
to  report  at  this  meeting.  This  motion  was  supported 
by  Judge  Clementson  and  was  adopted. 

At  the  annual  meeting  of  the  Association  in  1899, 
Mr.  Edward  P.  Vilas  read  a  paper  on  the  unanimous 
verdict,  tentatively  recommending  the  following: 

"That  the  constitution  be  so  amended  as  to  provide 
or  give  to  the  legislature  power  to  enact  a  provision 
in  substance  as  follows:  That  the  court  or  officer  be- 
fore whom  a  trial  jury  in  any  civil  action  or  special 
proceeding  is  had,  instead  of  discharging  the  jury 
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when  they  disagree,  may,  and  if  either  party  request 
it,  shall  inquire  how  many  of  the  jurois  are  agreed, 
and  if  all  but  two  are  agreed  he  shall  require  the  ver- 
dict to  be  signed  by  those  who  agree  to  it,  take  the 
verdict  and  record  it.  He  shall  then  recjuest  the  dis- 
senting jurors  to  state  the  grounds  of  their  dissent, 
which  statements,  if  the  jurors  consent  to  make  them, 
shall  be  entered  on  the  record  with  the  verdict  of  the 
majority;  and  thereupon  the  jury  shall  be  discharged. 
If  no  ground  sufficient  to  sustain  a  verdict  the  other 
way  has  been  stated  by  either  of  the  dissenting  jurors 
and  recorded,  or  if  either  of  them  refuse  to  make 
such  statement,  the  verdict  of  the  majority  shall, 
upon  motion  of  either  party,  stand  as  the  verdict  in 
the  cause,  provided  the  presiding  judge  or  officer  shall 
also  certify  in  writing  that  no  sufficient  ground  to 
sustain  a  verdict  the  other  way  has  been  stated  by  the 
dissenting  jurors  and  that  he  approves  the  verdict  of 
the  majority.  If  the  presiding  judge  or  officer  fails 
to  make  such  certificate  during  the  term,  the  verdict 
shall  be  deemed  invalid  and  the  proceeding  stand  as 
though  a  mistrial  had  taken  place;  otherwise,  the  ver- 
dict shall  stand  as  the  verdict  in  the  cause,  the  pro- 
ceedings thereon  shall  be  the  same  as  if  the  verdict 
had  been  unanimous.  The  certificate  of  the  judge 
approving  the  verdict  should  be  given  no  greater 
weight  than  a  refusal  by  the  same  court  to  set  aside 
the  verdict." 

He  was  followed  by  Mr.  L.  J.  Nash  in  a  thorough 
discussion  of  the  question.  He  cites  a  large  number 
of  high  authorities  condemning  the  features  of  unan- 
imity, but  strongly  urges  against  any  change  in  the 
system.  These  papers  may  be  found  in  Vol.  II,  of  our 
reports,  pp.  370-408. 
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Judge  Clementson  calls  attention  to  the  judicial 
legislation  by  which  the  rule  of  charging  the  jury  has 
been  radically  changed  since  the  adoption  of  the  con- 
stitution. At  that  time  and  down  to  the  year  1884, 
the  trial  court  might  advise  the  jury  as  to  the  weight, 
value  and  materiality  of  the  evidence,  so  long  as  he 
left  them  the  right  to  find  for  themselves.  This  is  the 
rule  now  prevailing  in  the  federal  courts.  It  was 
changed  by  the  decision  in  Larape  v.  Kennedy,  60 
Wis.,  110,  holding  that  it  was  error  to  instruct  the 
jury  as  to  the  relative  weight  of  the  testimony  or 
credibility  of  the  witnesses.  Judge  Clementson  de- 
plores this  as  a  change  for  the  worse. 

The  points  cited  in  favor  of  a  majority  verdict,  and 
against  making  any  changes  as  contained  in  the  papers 
and  discussion  refen*ed  to,  may  be  summarized  as  fol- 
lows: 

///  favor  of  }H(fJorifff  rerdict  in  civil  cases: 

Better  character  of  verdicts,  in  case  of  great  con- 
flict of  evidence,  and  doing  away  with  compromise 
verdicts. 

Fewer  disagreements. 

If  a  small  minority,  after  deliberation,  cannot 
bring  majority  to  their  view,  the  conclusion  of  nine 
or  ten  should  be  received.  The  legislature  might  pro- 
vide that  every  verdict  rendered  within  six  hours  must 
be  unanimous,  and  after  that  by  nine  or  ten  agreeing. 

A  small  minority  of  stubborn  but  perhaps  unintelli- 
gent jurors,  possibly  moved  by  prejudice,  bribery,  a 
pretty  face;  pathetic  appearance,  should  not  have  the 
power  to  go  against  the  preponderance  of  the  evi- 
dence.    It  is  easier  to  corrupt  one  than  three  or  four. 

The  unanimity  rule  is  generally  condemned  by 
writers  on  jurisprudence,  never  existed  on  the  conti- 
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nent  of  Europe  and  has  been  modified  in  England  and 
a  number  of  the  states. 

The  majority  rule  has  worked  well  in  practice.  The 
majority  rule  is  the  practice  of  all  the  courts  and 
quasi-judicial  and  ministerial  bodies  the  world  over. 

The  unanimous  verdict  of  a  jury  is  not  respected  by 
the  people,  as  a  means  of  arriving  at  the  truth,  much 
less  by  those  who  have  served  on  the  jury.  But  the 
same  popular  feeling  seems  to  exist  in  regard  to  ma- 
jority verdicts. 

Where  attorneys  on  both  sides  have  confidence  in 
their  cases  they  generally  waive  a  jury,  but  when  they 
think  the  case  weak  they  prefer  a  jury  trial. 

There  is  grave  danger  and  serious  injustice  in  a 
system  which  allows  one  or  two  con'upt  or  perverse 
jurors  to  compel  a  verdict  which  is  not  the  honest 
conviction  of  any,  but  is  agreed  on  solely  to  prevent 
a  disagreement.  Men  are  not  constituted  alike.  They 
naturally  differ.  The  majority  verdict  gives  force  to 
this  universal  fact. 

A(/ainsf  the  majorify  an'dict  and  farorituf  the  present 
Sj/,sfenf : 

A  great  majority  of  civil  verdicts  are  unanimous  by 
comparatively  ready  assent  of  all.  The  unanimous 
verdict  is  more  likely  to  be  correct.  It  secures  a  more 
thorough  discussion  of  the  evidence.  The  responsi- 
bility of  each  juror  is  increased.  The  majority  ver- 
dict w^ould  be  a  step  towards  the  total  abandonment 
of  the  jury  system.  There  is  no  general  demand  for 
the  proposed  change.  The  present  rule  bus  long  con- 
tinued in  the  popular  affection. 

In  negligence  cases  the  defendant  is  better  pro- 
tected from  unreasonal)le  damages  l)y  unanimous  ver- 
dict.    This  is  denied  cm  the  ground  that  the  major 
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part  of  every  jury  are  responsible  men,  and  it  is  the 
unreasonable  minority  which  insists  on  an  extrava- 
gant verdict.  And  the  court  may  compel  the  success- 
ful party  to  remit  any  unreasonable  excess,  although 
it  cannot  give  any  relief  from  a  compromise  verdict 
which  is  too  small,  except  to  order  a  new  trial. 

The  analogy  of  the  majority  rule  in  courts  and 
ministerial  bodies  is  imperfect,  because  they  are  de- 
ciding questions  for  the  future,  while  a  jury  decides 
only  questions  of  fact  and  its  verdict  is  necessarily 
final,  and  relates  solely  to  the  past,  not  to  the  future. 

A  majority  verdict  may  be  the  result  of  compromise, 
or  be  perverse,  as  well  as  a  unanimous  one. 

Corruption  is  not  sufficiently  prevalent  in  the  jury 
system  to  call  for  any  change.  The  majority  rule 
substitutes  the  opinion  of  a  majority  for  the  necessity 
to  find  the //v////,  thus  decreasing  responsibility  *and 
relaxing  deliberation. 

Nothwithstanding  some  popular  distrust  of  the  cor- 
rectness of  verdicts,  the  general  feeling  toward  them 
is  one  of  respect  and  confidence,  and  the  same  feeling 
of  distrust  exists  in  respect  to  majority  verdicts. 

The  jury  system  should  be  gradually  improved  by 
wholesome  amendment,  but  not  undermined  by  a 
change  which  implies  its  corruption  and  incompetency. 

In  many  cases  the  minority  comes  nearer  the  right 
of  the  case  than  the  majority. 

If  majority  verdicts  were  to  be  adopted  the  sanction 
of  the  presiding  judge  should  be  added. 

Verdicts  should  be  unanimous  because  there  is 
practically  no  review. 

Disagreements  do  not  generally  make  serious  re- 
sults. 

Many  other  suggestions  are  made  in  these  papers 
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and  discussions,  and  in  numerous  articles  which  have 
appeared  from  time  to  time  in  the  law  perodicals; 
but  it  is  thought  that  these  will  sufficiently  indicate 
the  line  of  argument,  hi  the  judgment  of  your  com- 
mittee the  legislature  would  not  adopt,  at  present,  a 
resolution  for  the  amendment  of  the  constitution  per- 
mittting  legislation  for  majority  verdicts;  but  in  this 
we  may  be  mistaken.  Nor  do  we  think  that  an  act 
could  be  passed  giving  trial  courts  the  right  to  instruct 
as  to  the  weight  or  credibility  of  evidence.  Of  course 
this  is  only  the  statement  of  w^hat  we  think  w^ould  be 
the  temper  of  the  judiciary  committees  as  they  have 
been  made  up  during  the  last  ten  or  fifteen  years. 

We,  therefore,  submit  the  matter  to  the  association 
without  recommendation,  and  for  such  instructions 
as  the  association  may  be  pleased  to  give. 

A.  L.  Sanborn, 

N.  S.  GiLSON, 

1).  E.  Kiordan, 
E.  W.  Frost, 
L.  T.  Powell, 
M.  G.  Jeffris, 
A.  E.  Bleekman. 
At  the  close  of  his  report  Mr.  Sanborn  said:  I  have 
a  letter  from  Judge  George  Clementson  of  Lancaster 
to  whom  the  report  was  submitted,  in  which  he  says 
that  he  has  secured  quite  a  large  number  of  copies  of 
his  address  and  intends  to  send  them  to  judges  and 
lawyers  throughout  the  state,  and  that  he  thinks  this 
Association  should  not  be  asked  at  present  to  vote  on 
the  resolution;  time  should  be  given  for  the  members 
throughout  the  state  to  learn  from  the  printed  re- 
ports what  his  paper  contains,  and  become  acquainted 
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with  the  report  of  the  committee.  He  says:  "There- 
fore I  would  not  favor  any  action  upon  the  resolution 
at  the  coming  session.  There  is  no  need  of  haste. 
The  Association  will  meet  again  before  the  next 
session  of  the  legislature  will  be  half  ended.  If  I  am 
able  to  be  present  at  the  meeting  this  month,  I  may 
move  to  postpone  the  consideration  of  the  resolution 
in  question  until  the  1905  session.  If  circumstances 
debar  me  from  attending  I  will  be  obliged  to  you  if 
you  will  make  this  motion." 

President:  You  have  heard  the  report  of  the  Com- 
mittee on  Amendment  of  the  Law.  What  is  the 
pleasure  of  the  meeting  with  respect  to  it? 

Mr.  L.  J.  Nash  of  Manitowoc:  I  move  that  the  re- 
port be  accepted  and  placed  on  file. 

Motion  seconded  by  Mr.  Jackson  and  Mr.  Hurley. 

Mr.  Sanborn:  In  accordance  with  Judge  Clement- 
son's  request  I  move  that  further  action  on  this  report 
be  postponed  until  our  next  meeting. 

Motion  seconded  and  unanimously  carried. 

President:  Next  in  order  will  be  the  report  of  the 
Judicial  Committee. 

Mr.  E.  P.  Vilas:  The  Judicial  Committee  has  no 
formal  report  to  make.  The  name  of  the  committee 
is  somewhat  misleading,  and  has  often  caused  it  to  be 
considered  as  a  sort  of  a  Judiciary  Committee,  but  it 
is  not,  and  merely  has  jurisdiction  over  the  matter  of 
grievances  and  objections  to  members  of  the  bar.  We 
have  had  two  or  three  aplications  for  disciplinary  pur- 
poses which  the  chairman  has  referred  back  to  the 
local  association,  as  not  involving  questions  that  the 
Wisconsin  State  Bar  Association  ought  to  take  up, 
and  they  have  been  treated  locally  in  accordance  with 
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the  suggestion  of  the  committee,  and  one  of  the  cases 
is  alluded  to  by  Mr.  Sanborn. 

We  have  no  report  to  make  other  than  that. 

Report  accepted  and  placed  on  tile. 

President:  Is  the  Committee  on  Publication  ready 
to  report? 

Mr.  A.  A.  Jackson,  of  Janesville,  chairman  of  the 
committee  presented  report  as  follows: 

To  the  State  Bar  Ai^sociation  of  WisroNsin: 

The  Committee  on  Publication,  respectfully  report' 
that  it  has  prepared  and  caused  to  be  printed,  an 
edition  of  five  hundred  copies  of  the  report  of  the  pro- 
ceedings of  the  last  meeting  of  the  Association,  at  a 
cost  of  $2()0.64.  This  report  contains  252  pages,  and 
is  the  fifth  volume  of  the  series  of  reports  of  the  As- 
sociation. The  reports  of  the  proceedings  of  the 
Association  contain  many  valuable  reports  of  com- 
mittees, and  the  following  important  and  interesting 
addresses  and  papers: 

1881. 

Necrology  of  the  Bench  and  Bar  of  Wisconsin,  ac- 
companied by  ninety-one  memoirs  of  deceased  mem- 
bers of  the  Bar  of  Wisconsin.  Hon.  Moses  M.  Strong, 
President. 

1886. 

Address  by  the  President     Hon.  Moses  M.  Strong. 

The  Reserve  Power  in  Acts  Creating,  and  Relating 
to  Coi*porations   -Hon.  John  W.  Cary. 

The  Lawyer — Hon.  Harlow  S.  Orton. 

1895. 

Address  by  the  President- -Hon.  W.  H.  Seaman. 

The  Judicial  Problem  in  Wisconsin-  Hon.  (leorge 
(i.  Green. 

Legal  Education — Hon.  Edwin  E.  Bryant. 
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1895. 
Experiences  and  Humorous  Reminiscences  of.Prac- 
tice  in  Northwestern   Wisconsin  al   an  Early   Day — 
Hon.  Alexander  Meggett. 

1898. 
Address  of  the  President — Hon.  W.  H.  Seaman. 
Equity  in  Criminal  Cases-  Hon.  Carl  C.  Pope. 
Government    by   Injunction- -Hon.   Charles  Noble 
Gregory. 

Popular  Self-Mastery — The  Duty  of  Lawers  Towards 
its  Promotion-  Hon.  P.  S.  Grosscup. 

Bench  and  Bar  of  Wisconsin — Hon.  John  R.  Ben- 
nett. 

1899. 

Address  of  the  President. 

Our  State  and  National  Indebtedness  to  the  English 
and  American  Bars — Hon.  John  B.  Cassody. 

The  Development  of  the  English  Court  of  Chan- 
cery— Hon.  J.  B.  Winslow. 

The  Wisconsin  Bar  in  the  Territorial  Period — Hon. 
E.  W.  Keyes. 

Legislative  Redrevss  for  Mental  Anguish  in  Tele- 
graph Cases — 0.  H.  Ecke,  Esq. 

Mental  Suggestion  in  Personal  Injury  Cases-  Robert 
N.  McMynn,  Esq. 

The  Unanimous  Verdict — Hon.  E.  P.  Vilas. 

On  the  Unanimity  of  Petit  Juries — Hon.  L.  J.  Nash. 

1900. 
Address  of  the  President — Hon.  Edwin  E.  Bryant. 
Abraham  Lincoln  as  a  Lawyer — Hon.  Geo.  R.  Peck. 
The  Louisiana  Purchase-    Hon.  S.  S.  (iregory. 
The  Early  Bar  of  Madison     Hon.  H.  M.  Lewis. 
Wisconsin   Legislation — Hon.  John  M.  Whitehead. 
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Origin  and  Growth  of  the  Rights  of  the  Accused — 
Hon..E.  Hay  Stevens. 

1901. 

Address  of  the  President— Hon.  Joshua  Stark. 

The  Japanese  Codes — Hon.  B.  K.  Miller. 

The  Career  of  Aaron  Burr — Hon.  E.  A.  Otis. 

1902. 

Adress  of  the  President — Hon.  Fred.  C.  Winkler. 

A  Plea  for  a  Non-unanimous  Verdict  in  Civil 
Actions — Hon.  George  Clenientson. 

1903. 

Address- -Hon.  Shepard  Barcla5\ 

Tendencies  of  Half  a  Century  in  Wisconsin  Courts — 
Hon.  Burr  W.  Jones. 

The  volumes  also  contain  323  memoirs,  and  eighty- 
seven  portraits  of  deceased  members  of  the  bar  of  this 
state. 

The  proceedings  of  the  meetings  of  the  Association 
prior  to  1881,  have  been  printed  only  in  pamphlet 
form.  Only  a  small  edition  of  the  first  volume  was 
printed  in  permanent  form.  That  edition  is  wholly 
exhausted,  and  has  become  so  scarce,  that  complete 
sets  of  the  reports  of  the  Association  cannot  now  be 
supplied  by  the  Association.  The  volume  contains 
ninety-one  memoirs  of  the  early  judges  and  lawyers 
of  the  territory  and  state,  prepared  by  Hon.  Moses  M. 
Strong,  and  is  therefore  a  very  important  one  to  the 
members  of  the  bar  of  this  state. 

The  Committee  on  Publication,  respectfully  recom- 
mends, that  the  reports  of  the  meetings  of  the  Associa- 
tion prior  to  1881,  and  Volume  I,  of  the  reports  be 
re-published  in  one  volume,  with  such  portraits  as 
may  be  procured,  as  Volume  f,  of  the  reports  of  the 
Association,  thus  providing  a  complete  set  of  the  re- 
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ports  of  the  Association,  to  the  present  time,  in  per- 
manent form  for  its  members. 

All  of  which  is  respectfully  submitted. 

A.  A.  Jackson, 
ChainiKtH  of  the  Committee  on  Publication, 

\  have  embodied  the  titles  of  these  papers  in  this 
report  for  the  purpose  of  calling  the  attention  of  the 
members  of  the  Association  to  the  importance  of  the 
reports  which  have  been  published,  and  the  interest- 
ing papers  that  they  contain. 

I  desire  to  call  the  attention  of  the  members  of  the 
Association  to  these  volumes  which  have  been  pub- 
lished by  the  committee.  I  have  before  me  volumes 
2,  3,  4  and  5. 

Volume  2  contains  the  reports  condensed  from  1881 
down  to  the  time  of  the  publication  in  1899. 

Volume  3  contains  the  reports  of  that  year,  the 
memoirs  of  the  deceased  lawyers  from  the  time  that 
Judge  Strong  published  his  volume  in  1881  down  to 
the  publicatiou  of  this  volume,  and  the  committee 
has  succeeded  in  securing  a  large  number  of  half- 
tone portraits  of  the  deceased  members  of  the  bar  in 
the  state,  and  inserted  them  in  this  volume,  which 
makes  the  volume  a  very  valuable  one. 

Volume  4  is  the  report  of  the  proceedings  of  1901, 
and  the  recent  report,  volume  5,  contains  the  report 
of  the  last  annual  meeting  of  the  Association, 

Now  it  has  seemed  to  the  committee  very  desirable 
that  the  first  volume  should  be  republished,  and  that 
to  it  should  be  added  memoirs  of  those  members  of 
the  bar  who  are  not  mentioned  in  any  of  the  present 
reports,  thus  making  a  complete  biographical  history 
of  the  Association  and  the  members  of  the  bar  from 
the  settlement  of  the  state  down  to  the  present  time; 
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and  the  committee  has  regarded  it  as  a  very  import- 
ant work  for  the  Association,  and  extremely  valuable 
from  an  historical  point  of  view,  to  have  these  reports 
complete,  and  hence  the  recommendation  that  the 
committee  makes  that  this  volume  anc  the  pamphlets 
containing  the  proceedings  of  the  first  meeting  of  the 
society  be  republished  in  permanent  form. 

I  am  asked  whether  1  have  any  estimate  of  the  ex- 
pense. The  estimate  of  the  expense  of  the  republica- 
tion of  this  first  volume  and  the  pamphlet  will  be 
about  $200,  at  the  rates  which  we  have  secured  for  the 
volumes  that  I  have  before  me.  If  we  endeavor  to 
secure  half-tones  of  the  deceased  members  of  the  bar, 
many  of  them  must  necessarily  be  paid  for  by  the 
Association,  for  the  earl}^  members  of  the  bar  have 
not  now  friends  in  this  state  wiio  can  furnish  the  half 
tones.  There  probably  will  be  from  20  to  30  half 
tones  of  the  early  judges  and  members  of  the  bar  to 
be  procured  by  the  Association  so  that  the  cost  of  re- 
publication of  an  edition  of  500  copies  of  that  volume 
and  the  inserting  in  it  of  portraits  of  the  early  mem- 
bers of  the  different  courts  and  members  of  the  bar 
will  probably  cost  from  $300  to  $350. 

I  want  to  add  to  what  1  have  said,  that  these  por- 
traits that  are  found  in  these  different  volumes,  have 
been  furnished  by  the  friends  of  the  deceased  mem- 
bers of  the  bar.  They  have  not  been  procured  at  the 
expense  of  the  Association,  but  have  in  all  cases  been 
furnished  by  the  friends  of  the  deceased,  and  after  the 
plates  have  been  used,  they  have  been  returned  to  the 
families  that  furnished  them. 

The  President:  You  have  heard  the  report  of  the  Com- 
mittee on  Publication  and  the  remarks  of  Mr.  Jack- 
son, what  action  shall  be  taken  upon  the  same? 
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Mr.  Hurley:  I  move  that  the  report  be  accepted 
and  placed  on  tile. 

The  President:  Unless  objection  is  made  the  report 
will  be  accepted  and  placed  on  Hie. 

Mr.  Hurley:  Mr.  President  and  gentlemen  of  the 
Association,  as  one  of  the  original  members  of  this 
Association  I  am  strongly  in  favor  of  the  republica- 
tion of  the  first  volume,  together  v^^ith  all  the  pro- 
ceedings of  the  early  meetings  of  this  body.  There  is 
one  address  which  I  have  been  trying  to  borrow,  beg 
or  steal,  and  I  have  not  been  able  to  accomplish  it, 
in  any  way,  and  that  is  the  address  of  the  late  Chief 
Justice  Ryan,  which  is,  I  think,  a  valuable  document, 
and  every  member  of  this  bar  ought  to  have  a  copy. 
The  only  way  we  can  get  it  is  by  having  these  early 
proceedings  and  the  first  volume  republished.  There- 
fore, I  would  offer  this  resolution: 

HeHolved,  That  the  Executive  Committee  be  and  is 
hereby  requested 

First,  to  cause  to  be  reprinted  Volume  1  of  the  re- 
ports of  the  Association,  together  with  the  reports  of 
the  proceedings  of  all  meetings  of  the  Association  held 
prior  to  1881,  not  now  included  in  Volume  1,  and  the 
memoirs  of  the  early  judges  and  lawyers,  not  included 
in  Volume  1,  with  such  portraits  of  the  early  judges 
and  lawyers  of  the  territory  and  state  as  such  com- 
mittee  may  deem  best. 

Second,  to  postpone  the  publication  of  the  proceed- 
ings of  the  present  meeting  until  after  the  annual 
meeting  of  1905,  and  then  to  publish  the  proceedings 
of  the  present  meeting,  and  the  proceedings  of  the 
annual  meeting  of  1905  in  one  volume  to  be  numbered 
six. 

Third,  that  the  publication  of  the  reports  of  the 
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Committee  on  Necrology  and  Biography  of  the  years 
1904,  1905  and  1606  be  included  in  the  printed  report 
of  1906. 

Now  it  seems  to  me  Mr.  President  and  gentlemen 
of  the  Association,  that  we  cannot  afford  to  leave 
these  reports,  and  especially  Volume  1,  out  of  the 
final  wind  up  of  the  publication  of  the  actions  and 
proceedings  of  this  Association.  They  will  become 
historic  and  50  years  hence  will  be  very  valuable,  and 
I  would  move  that  that  resolution  be  adopted. 

Seconded  by  Mr.  Nash. 

Mr.  Hugh  Ryan,  of  Milwaukee:  I  am  as  anxious  as 
my  brother  Hurley  for  the  re-publication  of  that  first 
volume,  but  1  trust  that  some  method  can  be  devised 
by  which  that  can  be  accomplished  without  delaying 
the  publication  of  the  proceedings  of  this  year's 
meeting. 

We  want  those  two  papers  that  were  read  last  night 
to  be  published  and  circulated  where  they  will  do 
good,  and  not  to  wait  a  year  before  they  are  put  into 
circulation. 

Mr.  Hurley:  It  seems  to  me  that  that  is  a  matter 
that  the  committee  can  arrange  afterwards. 

Mr.  E.  P.  Vilas,  of  Milwaukee:  I  understand  that 
the  resolution  does  not  leave  the  time  of  publication 
to  the  discretion  of  the  committee,  but  puts  off  the 
])ublication  of  the  proceedings  of  the  present  meeting 
until  after  the  meeting  of  next  year. 

Mr.  Ryan:     That  is  right. 

Mr.  Vilas:  Now  that  does  not  leave  it  to  the  dis- 
cretion of  the  committee,  and  to  that  extent  and  that 
only  I  would  not  favor  the  resolution  as  drafted  at 
present.     I  would  like  to  see  the  papers  that  are  to  be 
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read  and  that  have  been  read,  published  at  once,  and 
I  think  that  would  be  the  better  way  to  do. 

Mr.  Hurley:  I  will  suggest  this,  in  pursuance  of  the 
request  of  Mr.  Vilas,  that  he  prepare  an  additional 
amendment  to  that  resolution  obviating  his  objection 
to  it,  and  I  will  accept  the  amendment  and  we  will 
get  this  whole  thing  printed  quick.  It  is  a  very  easy 
matter  to  obviate  the  financial  difficulty. 

Mr.  Jackson:  The  purpose  in  drawing  that  resolu- 
tion in  the  form  it  was  drawn,  was  to  meet  this  diffi- 
culty. Our  income  is  only  about  sufficient  to  publish 
one  volume  of  reports  a  year.  If  we  should  republish 
Volume  I  this  year  it  would  cost  us  about  $350,  and 
the  publishing  of  the  report  of  this  meeting  would 
cost  about  $250  more  which  will  make  about  $600  to 
be  raised  by  the  Association  this  year.  Those  who 
have  had  experience  in  collecting  the  dues  and  meet- 
ing these  bills  think  it  cannot  be  done.  The  effort 
was  to  find  some  way  in  which  this  Volume  I  could 
be  republished  and  these  reports  all  published  within 
a  reasonable  time,  without  increasing  the  annual  dues, 
or  make  special  assessments  for  the  purpose  of  meet- 
ing the  bills  for  these  different  volumes.  It  is,  by  this 
resolution,  so  aiTanged  that  the  cost  of  the  volume 
to  be  published  this  year  will  be  met  by  the  dues  this 
year;  that  is.  Volume  I  to  be  published  this  year,  will 
be  met  by  the  dues  of  this  year;  then  Volume  VI 
which  will  embrace  the  reports  of  the  proceedings  of 
this  meeting  and  of  the  next  meeting  will  be  met  by 
the  dues  of  next  year,  and  then  the  memoirs  will  be 
inserted  in  the  volume  of  the  following  year  and  will 
be  met  by  the  dues  of  that  year.  Thus  we  will  in 
three  years  have  reprinted  the  first  volume,  and  the 

proceedings  of  the  three  meetings,  and  have  met  the 
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expense  with  the  dues  of  each  year.  That  was  the 
purpose  in  framing  that  resolution  in  that  way.  We 
have  postponed  the  publication  of  this  first  volume 
for  several  years,  because  we  had  not  the  means  with 
which  to  pay  the  expense  of  it,  and  this  method  was 
devised  for  the  purpose  of  meeting  that  difficulty.  I 
doubt  very  much  whether  we  can  succeed  in  publish- 
ing the  first  volume  this  year  and  also  the  proceedings 
of  this  meeting  in  separate  volumes,  and  pay  for  them 
out  of  the  dues  of  this  year.  To  do  so  we  will  be 
obliged  to  make  a  very  considerable  special  assessment 
for  that  purpose.  If  the  members  are  willing  to  do 
that,  then  the  Committee  on  Publication  are  willing 
to  undertake  it,  but  they  hesitate  to  undertake  the 
printing  of  volumes  that  they  have  no  means  of  pay- 
ing for,  and  they  prefer  to  have  it  done  in  the  way  in 
which  this  resolution  indicates,  rather  than  to  publish 
two  volumes  in  any  one  year,  unless  there  is  special 
provision  made  for  it. 

The  President:  Unless  there  is  objection,  further 
debate  on  this  resolution  will  be  postponed  until  this 
afternoon. 

The  chair  wishes  to  announce  that  this  afternoon 
there  will  be  a  session  at  2  o'clock,  at  which  an  ad- 
dress will  be  made  by  Judge  Baker,  of  Indiana,  and 
by  Justice  Winslow,  and  this  evening  the  regular 
annual  banquet  will  be  held  at  the  Plankinton  at  7:30 
o'clock. 

Mr.  Hurley:  I  have  been  requested  to  present  this 
resolution: 

^^Resolvedy  That  a  special  committee  on  membership 
be  appointed  by  the  president  to  assist  the  regular 
committee  on  membership  for  the  purpose  of  so  in- 
creasing the  number  of  members  that  the  first  volume 
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of  the  proceedings  of  the  Association  now  out  of  print 
may  be  reprinted."    I  will  file  the  resolution. 

The  President:     That  will  go  over  until  afternoon. 

Mr.  Sanborn:  I  desire  to  offer  the  following  resolu- 
tion and   have  it  acted  upon  now: 

''Resolved,  That  a  committee  on  nomination  of  offi- 
cers be  appointed  by  the  president,  to  report  immedi- 
ately upon  the  close  of  the  address  of  Judge  Winslow." 

Motion  made,  seconded  and  unanimously  carried 
adopting  the  resolution. 

The  President:  The  chair  will  appoint  on  that 
committee  Mr.  Sanborn,  Mr.  Fairchild  and  Mr. 
Hurley. 

Next  in  order  is  an  address  by  Mr.  Neal  Brown,  of 
Wausau,whom  I  now  have  the  pleasure  of  introducing 
to  the  society. 

Mr.  Brown:  Mr.  President  and  gentlemen  of  the 
Wisconsin  Bar  Association:  The  address  which  I  will 
give  you  is  named  the  Foundation  of  Free  Govern- 
ment, which  is  at  least  slightly  indicative  of  the  con- 
tents. 

{See  Appendix  to  Part  L) 

During  the  reading  of  his  paper  Mr.  Brown  made 
the  following  comments:  Do  not  imagine  that  I  be- 
lieve in  loose  government — I  believe  in  strong  gov- 
ernment— a  strong  dominant  nationalism;  but  I  say 
the  difference  between  free  government  and  paternal- 
istic or  socialistic  government  is,  that  the  one  culti- 
vates and  brings  about  the  highest  and  greatest  lib- 
erty of  the  individual,  and  the  other  crushes  and  dis- 
torts the  natural  energies  and  enterprise  of  the  people, 
and  that  is  the  difference;  but  your  free  government 
may  be  as  strong  as  or  stronger  than  the  paternalistic 
government;   and   I  maintain  that  this  government 
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which  with  few  exceptions  presents  a  picture  of  the 
greatest  freedom  to  the  individual,  is  as  strong  in  na- 
tional unity  as  Germany,  which  has  its  hundreds  of 
thousands  of  armed  men  to  protect  its  frontiers. 

Commenting  upon  the  building  of  the  Panama 
Canal  he  said:  I  wonder  if  the  people  of  the  world 
have  ever  considered  this  point,  that  if  the  nation  in 
possession  has  the  right  to  say,  "You  never  can  build 
this  canal  because  I  do  not  want  you  to,"  we  would 
never  have  it  in  a  thousand  years. 

It  may  be  possible  that  in  the  next  democratic  con- 
vention I  shall  introduce  a  resolution  protesting 
against  the  timid  and  hesitating  policy  of  President 
Roosevelt  in  securing  this  right  of  way  across  the 
continent.  (Great  laughter  and  applause.)  Timid 
and  hesitating  I  say — he  ought  simply  to  go  and  take 
it — ^too  cautious  altogether!     (Continued  laughter.) 

Referring  to  the  protectionist  principles  of  New 
France:  New  France  would  be  a  paradise  for  some 
of  my  fellow  citizens  whom  I  won't  mention  now. 
(Laughter.) 

Recess  until  2  P.  M.  same  day  and  place. 


Meeting  called  to  order  by  the  President  at  2:30 
P.M. 

The  President:  It  is  a  matter  of  much  regret  to 
the  chair  that  he  will  be  unable  to  remain  during  the 
entire  afternoon,  and  therefore  he  will  call  Vice- 
President  L.  J.  Nash  to  the  chair,  who  will  preside 
during  the  afternoon  session. 

Mr.  Nash  took  the  chair. 

Vice  President  Nash:  It  will  first  be  annouuced 
that  the  banquet  of  the  Association  will  l)e  held  this 
evening  at  the  Plankinton  House  at  7:30.      Tickets 
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can  be  obtained  at  the  Secretary's  desk  after  this 
meeting  shall  adjourn  this  afternoon. 

The  next  thing  in  order  will  be  an  address  by  Judge 
Baker,  of  Indiana,  who  I  understand  is  present,  al- 
though 1  have  not  had  the  pleasure  of  being  intro- 
duced to  the  gentlemen. 

Judge  Baker  was  escorted  to  the  rostrum  and  in- 
troduced to  Mr.  Nash. 

The  President:  I  take  great  pleasure  in  introducing 
to  you  Judge  Baker,  of  Indiana,  who  will  address  you. 

Judge  Baker:  Mr.  President  and  gentlemen  of  the 
Bar  Association:  The  title  of  my  paper  is  The  State 
Corporation  as  a  Party  in  the  Federal  Courts,  and  if 
in  presenting  this  one  phase  of  the  interesting  and 
delicate  question  of  the  proper  relations  between  the 
state  courts  and  the  federal  courts  I  should  seem  to 
lean  too  far  to  the  state  side  and  not  to  have  that 
proper  greed  of  jurisdiction  which  I  understand  was 
so  much  deplored  by  Judge  Ryan,  I  beg  you  to  re- 
member that  for  three  years  I  was  a  member  of  the 
state  court;  and  if  on  the  other  hand  to  some  of  you 
it  should  seem  that  I  am  inclined  too  strongly  to  the 
federal  courts,  you  may  attribute  it  to  an  unconscious 
acquirement  of  appetite  during  the  last  two  years. 

{See  Appendix  to  Part  /.) 

The  President:  We  will  next  listen  to  a  paper  or  an 
address  by  Associate  Justice  J.  B.  Winslow  of  our  own 
supreme  court,  on  the  subject  of  Edward  George  Ryan, 
Jurist  and  Scholar.  I  have  the  pleasure  of  presenting 
Judge  Winslow. 

Judge  Winslow:  Mr.  President  and  gentlemen  of 
the  Bar  Association:  It  has  been  remarked  and  un- 
questionably with  great  truth,  that  the  early  bar  of 
this  state  abounded  in  men  of  great  brilliancy,  ability, 
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and  of  picturesque  character.  If  any  excuse  were 
needed  for  rewriting  perhaps  something  in  regard  to 
one  of  the  characters  of  that  bar  who  was  certainly 
one  of  the  most  brilliant  if  not  the  most  brilliant, 
certainly  one  of  the  most  picturesque  and  able,  the 
excuse  must  be  found  in  the  fact  that  as  I  look  before 
me  I  see  such  a  large  proportion  of  the  bar  who  have 
come  upon  the  stage  since  most  of  those  men  have 
passed  away.  It  is  well  for  us  I  think,  to  review  at 
times,  and  from  time  to  time,  the  history  of  some  of 
those  men,  and  that  is  the  reason  why  this  paper  has 
been  prepared. 

{See  Appendix  to  Part  I.) 

The  committee  on  legal  education,  then  presented 
the  following  report,  which  was  received  and  placed 
on  file. 

REPORT   OF   committee   ON    LEGAL   EDUCATION. 

The  Committee  on  Legal  Education  begs  leave  to 
report: 

That  in  looking  back  over  the  reports  which  have 
been  from  time  to  time  submitted  to  the  Association, 
it  is  gratifying  to  find  that  substantially  all  the  recom- 
mendations which  have  been  made  by  the  committee 
upon  the  system  of  legal  education  in  this  state,  upon 
the  admission  to  the  bar,  and  the  changes  which 
should  be  made  relative  thereto,  have  now  been 
adopted  and  that  no  serious  defects  are  apparent  call- 
ing for  correction  or  changes  in  our  present  methods 
of  legal  education,  or  of  admission  to,  or  dismissal 
from  the  bar.  The  standards  of  admission  by  diploma 
from  the  law  department  of  the  state  university  and 
by  certificate  of  the  state  board  of  examiners  are  as 
nearly  uniform  as  it  is  practicable  to  make  them,  and 
there  is  now  afforded  to  the  law  student  a  fair  and 
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equal  opportunity  of  entering  the  prof  ession  by  which 
ever  course  may  best  suit  his  convenience  or  his  cir- 
cumstances. Your  committee,  therefore,  does  not 
feel  called  upon  in  its  report  this  year  to  suggest  any 
changes  in  or  offer  any  criticism  upon  the  system 
which  now  prevails  in  this  state  for  fitting  young  men 
to  enter  our  profession. 

Your  committee  was  requested  by  this  Association 
to  make  further  investigation  upon  that  portion  of 
our  last  report  pertaining  to  the  apparent  want  of 
knowledge  of  the  profession  on  the  subject  of  pro- 
cedure, or  the  apparent  defect  in  our  system  of  trials 
and  reviews,  whereby  so  many  cases  reach,  or  are  dis- 
posed of  by  the  courts  of  last  resort,  on  mere  ques- 
tions of  pleading,  practice  or  evidence,  instead  of  the 
real  merits  of  the  controversy.  The  subject  is  an  im- 
portant and  intricate  one.  It  merits  more  attention 
than  the  present  committee  has  been  able  to  give  to  it 
in  order  to  make  an  intelligent  and  satisfactory  re- 
port in  relation  thereto.  It  begs,  therefore,  to  re- 
submit the  questions  suggested  in  the  report  for  the 
consideration  of  the  members  of  the  Association  or 
for  a  more  detailed  and  critical  discussion  and  eluci- 
dation of  the  subject  in  a  future  report  of  the  com- 
mittee or  some  other  committee  especially  appointed 
for  that  purpose. 

Respectfully  submitted, 

(tbo.  H.  Noyes. 

President:  There  is  a  little  business  that  can  be 
quite  speedily  finished  up.  The  first  thing  we  will 
listen  to  is  the  report  of  the  temporary  Committee 
on  Membership,  Mr.  Houghton,  chairman. 

Mr.  Houghton  presented  the  report  as  follows: 
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To  the  State  Bar  Association  of  Wisconsin: 

Your  committee  on  membership  would  respectfully 
report  that  they  have  received  and  had  under  con- 
sideration applications  for  membership  in  said  Asso- 
ciation of  the  following  named  persons,  and  herewith 
report  such  names  together  with  their  applications 
and  recommend  the  persons  hereinafter  named  sever- 
ally for  membership  in  said  Association: 


Neele  B.  Neelen 
Hugh  Ryan 
George  E.  Morton    - 
J.  A.  Fullmer 
Francis  J.  Borchardt 
Edward  T.  Fairchild 
Arthur  W.  Fairchild 
A.  C.  Umbreit 
C.  F.  Guilfuss  - 
Harry  E.  Bemis 
George  E.  O'Connor 
Barton  L.  Parker     - 
Byron  H.  Stebbins   - 
Jerome  R.  North 
Henry  W.  Adams    - 
Charles  I).  Rosa 
A.  J.  Schmitz  - 
Lynn  S.  Pease 
Salmon  W.  Dalberg 
Martin  J.  Gillen 
Lawrence  W.  Olwell 
M.  C.  Phillips 
Harry  S.  Richards   - 


Milwaukee. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Eagle  River. 

Green  Bay. 

Green  Bay. 

Green  Bay. 

Beloit. 

Beloit. 

Milwaukee. 

Milwaukee. 

Milwaukee. 

Racine. 

Milwaukee. 

Oshkosh 

Madison. 


Respectfully  submitted, 

R.  W.  Houghton, 

diairnwn. 
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Mr.  Houghton:  I  move  that  the  rules  be  suspended 
ai|d  the  secretary  instructed  to  cast  the  ballot  of  the 
Association  for  these  several  proposed  names  collect- 
ively, to  become  members  of  this  Association. 

Motion  seconded  and  unanimously  carried  and  so 
done,  and  members  declared  duly  elected. 

Report  of  committee  on  nominations  was  then  pre- 
sented by  Mr.  Sanborn  as  follows: 

Your  committee  on  nomination  of  officers  respect- 
fully recommends  the  election  of  the  following  officers 
of  the  Association: 

For  president,  Hon.  George  H.  Noyes. 

For  vice-presidents: 
1st  circuit,  Thomas  M.  Kearney. 
2d        "      Charles  Quarles. 
3d        "      Charles  Barber. 

4th        "      L.  J.  Nash. 

5th        "      Philo  A.  Orton. 

6th        "      R.  S.  Reid. 

7th        "      E.  E.  Browne. 

8th        "      J.  W.  Bashford. 

9th        "      John  M.  Olin. 

10th        "      Orlando  E.  Clark. 

11th        "      H.H.Grace. 

12th        "      L.  B.Caswell. 

13th        "      Edwin  Hurlbut. 

14th        "      Samuel  D.  Hastings,  Jr. 

15th        "      C.  A.  Lamoreux. 

16th        "      E.  L.  Bump. 

17th        "      M.  C.  Ring. 

For  Secretary — Cornelius  I.  Haring. 

For  Treasurer — Stanley  C.  Hanks. 

For  Chairman  of  the  Committee  on  Legal  Educa- 
tion— Howard  L.  Smith. 
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For  Chairman  of  the  Committee  on  Publication — 
A.  A.  Jackson. 

Respectfully  submitted, 

A.  L.  Sanborn. 

President:  Does  any  member  desire  to  make  any 
other  nomination?  If  not,  action  on  the  report  is  in 
order. 

Mr.  Pierson  Halsey:  I  move  that  the  report  be 
accepted  and  adopted. 

Motion  seconded  and  unanimously  carried. 

Mr.  Hugh  Ryan:  The  gentlmen  who  were  here  this 
morning  will  recollect  that  there  was  some  discussion 
on  the  report  of  the  Committee  on  Publication.  Mr. 
Jackson,  as  chairman  of  that  committee,  reported 
that  it  was  the  desire  of  the  committee  to  reprint  the 
earlier  volumes  of  the  proceedings  of  this  Association, 
containing  many  valuable  papers  that  could  not  be 
replaced,  and  valuable  biographical  notices  of  de- 
parted members  of  the  bar  of  this  state,  and  that  the 
cost  of  such  republication  would  be  about  $350.  After 
that  report  a  resolution  was  offered  that  the  Commit- 
tee on  Publication  proceed  to  so  republish  the  old 
proceedings  out  of  print,  and  that  the  proceedings  of 
this  years'  meeting,  including  the  papers  of  last  night, 
this  morning  and  afternoon,  be  withheld  from  publi- 
cation until  next  year,  and  published  with  the  pro- 
ceedings of  next  year,  on  account  of  the  lack  of  funds 
to  accomplish  both  publications.  It  seemed  such  a 
great  pity  to  delay  for  a  year  the  publication  of  the 
papers  that  were  listened  to  last  night  and  today,  that 
a  movement  has  been  undertaken  to  raise  by  sub- 
scription the  $350  necessary  for  the  publication  of  the 
out-of-print  earlier  proceedings  of  the  Association, 
so  that  the  regular  assessment  of  this  year  can  be  ap- 


Digitized  by  VjOOQIC 


Proceedings  35 

plied  as  usual  upon  the  publicatien  of  this  year's  pro- 
ceedings, and  a  subscription  list  was  humedly  drawn 
up  and  circulated  here  for  a  few  minutes  before  the 
meeting  was  called  together,  and  it  has  sixteen  or 
eighteen  signatures  upon  it,  and  I  wish  to  call  atten- 
tion to  the  fact  that  this  list  is  now  in  the  custody  of 
the  Secretary  and  any  gentleman  who  desires  to  sign 
it  and  contribute  to  that  fund  for  that  republication, 
will  have  an  opportunity  to  do  so,  and  I  would  sug- 
gest particularly  that  those  from  abroad  who  have 
not  had  an  opportunity  to  sign  it  yet  and  wish  to  do 
so,  can  do  it  either  here  or  at  the  desk,  or  Mr.  Haring 
will  have  charge  of  the  paper  this  evening. 

We  will  take  care  of  our  end  in  Milwaukee  of  get- 
ting sufficient  signatures  here  after  to-day. 

Mr.  Sanborn:  On  the  same  subject  I  offer  the  fol- 
lowing amendment  to  Mr.  Hurley's  resolution: 

Inasmuch  as  a  subscription  paper  is  now  in  circu- 
lation, to  pay  for  the  expenses  of  publishing  Volume  1 
above  mentioned:  It  is  moved  that  if  such  subscrip- 
tions prove  sufficient  to  meet  the  expenses  to  be  in- 
curred for  said  purpose,  then  there  shall  be  no  delay 
in  publishing  Volume  VI  of  our  reports,  and  it  shall 
be  published  before  our  next  meeting,  otherwise  the 
foregoing  resolution  shall  prevail. 

Amendment  accepted. 

Resolution  as  amended  unanimously  adopted. 

Report  of  committee  on  necrology  was  not  pre- 
sented. 

Miscellaneous  business. 

Mr.  Lynn  S.  Pease,  of  Milwaukee:  Although  we  all 
appreciate  the  fact  that  it  is  impossible  for  this  Asso- 
ciation by  mere  resolution  to  express  the  pleasure  and 
profit  it  has  received  from  the  papers  that  have  been 
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presented  to  it  at  this  session,  I  move  that  the  Asso- 
ciation do  what  is  possible  in  that  direction  by  a  vote 
of  thanks  .to  President  George  (1.  Green,  Judge  Vinje, 
Hon.  Neal  IJrown,  Judge  Baker  and  Justice  Winslow, 
for  their  courtesy  in  preparing  and  presenting  those 
pai)ers. 

Seconded  and  unanimously  carried  by  a  rising  vote. 

Mr.  Hurley:  I  move  a  vote  of  thanks  to  the  mem- 
bers of  the  bar  of  Milwaukee  for  the  reception  they 
have  extended  to  us,  the  outside  members. 

Motion  seconded  and  unanimously  carried. 

President:  Allow  me  to  suggest,  whether  we  have 
finished  the  business  in  the  matter  of  voting  dues. 

Secretary:  I  understand  the  dues  voted  last  year 
were  for  the  ])receding  year. 

Mr.  Sanborn:  I  move  that  the  assessment  for  the 
year  1904  be  $3.(K)  per  member,  including  Volume  V 
of  the  proceedings. 

l^resident:  That  is  for  the  year  ending  with  this 
meeting? 

Mr.  Sanborn:     Yes,  the  same  as  the  past  year. 

Seconded  by  Mr.  T.  W.  Spence. 

President:  All  those  in  favor  of  levying  an  assess- 
ment of  $8.00  for  the  year  ending  with  this  meeting 
will  say  aye. 

The  vote  was  unanimous,  and  the  president  an- 
nounced that  the  motion  was  carried. 

Adjourned.  \ 
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President,  George  H.  Noyes. 
Vice-Presidents: — 

1st  Circuit — Thomas  M.  Kearney. 

2d   Circuit — Charles  Quarles. 

3rd  Circuit— Charles  Barber. 

4th  Circuit  — L.  J.  Nash. 

5th  Circuit.— Philo  A.  Orton. 

6th  Circuit^R.  S.  Reid. 

7th  Circuit— E.  E.  Brown. 

8th  Circuit— J.  W.  Bashford. 

9th  Circuit— John  M.  Olin. 
10th  Circuii^Orlando  E.  Clark. 
11th  Circuit— H.  H.  Grace. 
12th  Circuit— L.  B.  Caswell. 
13th  Circuit— Edwin  Hurlbut. 
14th  Circuit — Samuel  D.  Hastings,  Jr. 
15th  Circuit — C.  A.  Lamoreux. 
16th  Circuit— E.  L.  Bump. 
17th  Circuit— M.  C.  Ring. 
vSecrefcary — Cornelius  T.  Haring. 
Treasurer — Stanley  C.  Hanks. 

STANDING   COMMITTEES 

Executive  Committee — George  H.  Noyes,  President; 
Cornelius  T.  Haring,  Secretary;  Stanley  C.  Hanks, 
Treasurer.  For  one  year — E.  P.  Vilas,  A.  L.  Sanborn. 
For  tw^o  years— Charles  F.  liamb,  W.  W.  Wight.  For 
three  years — A.  A.  Jackson,  Howard  L.  Smith. 
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Judicial  Committee — E.  P.  Vilas,  Chairman.  For 
one  year — Frank  M.  Hoyt,  Neal  Brown.  For  two 
years — George  G.  Sutherland,  P.  J.  Clawson.  For 
three  years — T.  C.  Ryan,  L.  J.  Nash. 

On  Membership — Charles  F.  Lamb,  Chairman.  For 
one  year — Calvert  Spensley,  C.  H  Tenney.  For  two 
years — I.  F.  Viele,  W.  S.  Stroud.  For  three  years — F. 
W.  Houghton,  L.  W.  Halsey. 

On  Amendment  of  the  Law — A.  L.  Sanborn,  Chair- 
man. For  one  year — N.  S.  Gilson,  Edward  W.  Frost. 
For  two  years — M.  G.  Jeffris,  A.  E.  Bleekman.  For 
three  years — L.  J.  Powell,  D.  E.  Kiordan. 

On  Legal  Education — Howard  L.  Smith,  Chairman. 
For  one  year — Burr  W.  Jones,  Lyman  E.  Barnes.  For 
two  years— Wm.  U.  Van  Dyke,  E.  W.  Chafin.  For 
three  years — George  F.  Merrill,  Francis  Williams. 

On  Necrology  and  Biography — W.  W.  Wight,  Chair- 
man. For  one  year — C.  E.  Monroe,  M.  S.  Griswold. 
For  two  years — F.  C.  Winkler,  M.  A.  Baker.  For  three 
years — T.  W.  Haight,  K.  K.  Ken  nan. 

On  Publication — A.  A.  Jackson,  Chairman.  For  one 
year — Ernest  N.  Warner,  J.  C.  Rood.  For  two  years — 
A.  S.  Douglas,  J.  M.  Whitehead.  For  three  years — J. 
P.  Towne,  T.  E.  Ryan. 
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PROCEEDINGS  OF  THE  ANNUAL  MEETING 


HELD    AT 


M(f(li,son,  Wis,,  Feb,  2^,  Hm, 


The  meeting  was  held  in  the  United  States  court 
room  and  was  called  to  order  at  8  o'clock  in  the  even- 
ing of  February  28, 1905,  by  the  president,  Hon.  George 
H.  Noyes. 

The  President:  We  have  no  special  order  of  exer- 
cises this  evening,  I  believe,  except  to  hear  what  I 
have  to  say  in  the  president's  address. 

The  president  then  read  his  address. 

(*SV^  Ap/)en(lij'  to  Part  II.) 

The  address  was  received  with  great  applause. 

The  President:  The  members  of  the  Association 
have  all  received  the  programme  of  exercises  to  be  had 
at  this  meeting.  The  executive  committee  has  not 
provided  any  further  matters  of  business  for  this  ses- 
sion; but  one  or  two  announcements  may  be  made. 

The  address  of  Hon.  Emlin  McClain  of  the  supreme 
court  of  Iowa,  which  will  take  place  at  2  o'clock  to- 
morrow afternoon,  will  be  on  the  subject  of  The  Un- 
written Constitution,  rather  than  on  the  subject  of 
Law  and  Sociology,  as  stated  in  the  programme. 

Prof.  Howard  L.  Smith  will  say  something  about  the 
aiTangements  for  the  banquet: 

Prof.  Smith:  The  annual  banquet  of  the  Associa- 
tion will  be  held  tomorrow  evening  at  Keeley's  hall 
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at  6:30  o'clock,  and  it  is  given  especially  in  honor  of 
Judge  Bann.  Tickets  will  be  on  sale  during  the  ses- 
sion of  the  Association  tomorrow,  and  we  hope  that 
as  many  of  you  as  can  will  provide  yourselves  promptly 
with  them,  or  notify  Mr.  Hanks  of  your  intention  to 
attend,  as  any  of  you  who  have  had  anything  to 
do  with  such  matters  will  recognize  the  importance 
of  knowing  as  early  as  possible  how  many  to  provide 
for  at  the  banquet. 

The  Secretary:  The  members  go  directly  to  the 
hall  at  6:30? 

Prof.  Smith:  Yes  sir. 

The  President:  At  9  o'clock  A.  M.  tomorrow  the 
committees  will  make  their  reports  and  then  there 
will  be  a  paper  by  Judge  James  O'Neill  on  Non-unani- 
mous Verdicts,  and  a  paper  in  reply  by  the  Hon.  C.  A. 
Lamoreux;  and  it  is  expected  that  all  will  discuss  the 
features  of  these  papers,  as  it  seemed  to  the  executive 
committee  that  the  special  object  of  all  our  meetings 
was  discussion,  and  therefore,  we  have  arranged  these 
subjects  for  the  forenoon  and  afternoon,  largely  with 
the  view  of  calling  out  discussion  after  the  reading  of 
the  papers. 

I  would  like  to  have  Mr.  Jackson,  Chairman  of  the 
Committee  on  Publication,  say  something  as  to  the  re- 
publication of  the  first  volume  of  the  reports  of  the 
Association. 

Mr.  A.  A.  Jackson,  of  Janesville:  The  Committee 
on  Publication  will  present  in  the  morning  a  formal 
report  showing  the  republication  of  the  reports  of  the 
meetings  of  the  Association  for  the  years  prior  to  1886. 
These  reports  are  embraced  in  one  volume,  and  num- 
bered Volume  I  of  the  reports  of  the  Association.  It 
makes  complete  the  reports,  from  the  first  step  towards 
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the  organization  of  the  Association,  to  the  meeting  of 
1904.  We  have  succeeded  in  securing,  I  think,  thirty- 
nine  half  tone  portraits  of  early  judges  and  lawyers 
to  accompany  their  memoirs.  We  had  hoped  to  get 
a  larger  number  of  the  half  tones,  but  we  found  in 
many  cases  there  were  no  photographs  or  paintings 
to  copy.  We  have  copied  quite  a  large  number  of 
paintings  and  photographs  in  the  historical  rooms.  I 
think  we  have  thirty-nine  in  the  volume,  which  makes 
it  very  valuable.  The  volume  is  uniform  with  the 
other  volumes,  both  in  printing  and  binding.  It  will 
be  ready  for  delivery  tomorrow  morning. 

The  President:  The  Committee  on  Membership 
will  now  report. 

Mr.  C.  F.  Lamb:  Your  Committee  on  Membership 
would  respectfully  report,  that  they  have  received  ap- 
plications for  membership  in  this  Association  from 
the  following  named  persons: 


C.  F.  Bundy 
Chauncey  E.  Blake 
Michael  S.  Bright 
Clarence  C.  Coe 
William  L.  Evans 
Emerson  Ela 
Daniel  H.  Grady 

D.  J.  Hemlock    - 
George  B.  Hudnall 
J.  W.  Hicks 

P.  L.  Lincoln 
Vroman  Mason 
Henry  H.  Morgan 
Ernst  Merton 
Arthur  W.  McLeod 
John  B.  Sanborn 


Eau  Claire. 

Madison. 

Superior. 

Barron. 

Green  Bay. 

Madison. 

Portage. 

Waukesha. 

Superior.' 

Prentice. 

Richland  Center. 

Madison. 

Madison. 

Waukesha. 

Washburn. 

Madison. 
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Sam  T.  Swansea         -        -        -        Madison. 
E.  J.  B.  Schubring      -        -        -        Madison, 
(r.  M.  Shoiitz       -        -        -        -        Richland  Center. 
Philip  Sheridan  -        -        -        Green  Ba}^ 

William  H.  Woodward       -        -        Watertown. 
H.  C.  Wipperman       -        -        -        Grand  Rapids. 
R.  E.  Smith        ...        -        Merrill. 
W.  D.  Corrigan  -        -        -        -        Plainfield. 
Paul  T.  Krez      ...        -        Sheboygan. 
J.  E.  McConnell  -        -        -        La  Crosse. 

E.  W.  Helms      .        -        -        -        Hudson. 
Edwin  S.  Mack  -        -        -        -        Milw^aukee. 
(ieorge  Curtis,  Jr.       -        -        -        Madison. 
Thomas  E.  Lyons       -        -        -        Superior.  * 

The  committee  recommends  that  the  applicants 
above  named  be  received  in  membership. 

Report  received. 

Mr.  H.  M.  Lewis,  of  Madison:  I  move  that  the  rules 
be  suspended  and  that  the  secretary  cast  the  ballot  of 
the  Association  for  the.  persons  named. 

The  motion  was  seconded  and  unanimously  carried. 

The  secretary  cast  the  ballot  and  the  president  an- 
nounced that  the  applicants  were  all  elected. 

1'he  session  then  adjourned  to  9  o'clock  A.  M.  next 
day,  Wednesday  March  1,  1905. 


Wednesday,  March  1,  1905,  9:45  A.  M. 

The  meeting  was  called  to  order  in  the  United 
States  court  room  at  Madison,  by  the  president. 

The  President:  We  will  now  listen  to  the  report 
of  the  Committee  on  Amendment  of  the  Law,  of  which 
Mr.  Burr  W.  Jones  is  chairman. 

Mr.  Burr  W.  Jones:  The  report  which  has  been 
prepared  is  a  very  brief  one,  and  is  as  follows: 
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To  the  State  Bar  Association:  Your  Committee  on 
Amendment  of  the  Law  has  little  of  importance  to 
report.  The  legislature  now  in  session  has  created  a 
joint  committee  on  revision  of  bills,  in  place  of  the 
committee  on  bills  on  their  third  reading,  under  the 
following  rule: 

There  shall  be  a  joint  committee  on  revision  con- 
stituted of  three  senators  and  five  assemblymen.  Any 
bill  recommended  for  passage  by  any  standing  com- 
mittee shall  be  transmitted  by  such  committee  to- 
gether with  the  proposed  amendments  and  report  to 
the  joint  committee  on  revision,  which  shall  examine 
the  same  and  return  it  to  the  committee  where  it 
originated  with  its  proposed  amendments  in  writing. 
Any  bill  not  having  been  before  said  joint  committee 
on  revision  which  shall  be  ordered  to  a  third  reading 
shall  then  be  referred  to  said  committee.  The  joint 
committee  on  revision  shall  not  change  the  scope 
and  effect  of  a  bill  which  it  may  be  directed  to  revise, 
but  in  a  written  report  accompanying  the  bill  when 
returned  to  the  committee  from  which  it  was  received, 
attention  may  be  called  to  such  matters  as  are  deemed 
material. 

A  consolidation  bill  is  also  pending  in  the  legisla- 
ture, that  is,  a  bill  locating  in  the  statutes  of  1898  all 
the  general  legislation  of  the  last  three  sessions,  mak- 
ing no  change  in  the  law,  but  in  certain  acts  using  a 
fewer  number  of  words. 

It  is  apparent  from  the  above  that  the  interest  in 
better  and  more  scientific  legislation  is  growing. 
Bills  drawn  by  the  tax  commission,  the  state  superin- 
tendent and  others  popularly  attributed  to  the  execu- 
tive office,  are  most  of  them  models  of  good  ex- 
pression. 
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Your  committee  recommends  that  this  Association 
submit  three  or  more  namas  to  theiiovernor  as  nomi- 
nees for  appointment  as  Commissioners  for  the  l*ro- 
motion  of  Uniformity  of  Legislation,  provided  for  by 
section  127a,  Statutes  of  1898. 

A.  L.  Sanborn,  Chm. 
Burr  W.  Jones. 

Mr.  C.  A.  Lamoi'eux,  of  Ashland:  I  move  that  the 
report  be  accepted. 

The  motion  was  seconded  and  unanimously  carried. 

So  ordered. 

The  President:  We  will  now  listen  to  the  report  of 
the  Committee  on  Legal  Education  by  Mr.  Howard  L. 
Smith. 

The  report  was  presented  by  Chairman  Howard  L. 
Smith,  and  is  as  follows; 
To  the  State  liar  Association  of  Wisconsin: 

Your  Committee  on  Legal  Education  beg  leave  to 
report  as  follows:  Since  the  last  repoit  of  this  com- 
mittee, two  important  steps  in  advance  have  been 
taken  in  legal  education  in  the  state  of  Wisconsin. 
The  first  of  these  steps  was  the  enactment  of  chapter 
19,  of  the  laws  of  1903,  relating  to  the  examination  of 
applicants  for  admission  to  the  bar.  In  this  act  it  was 
provided  that  all  applicants  for  examination  before 
the  Board  of  Law  Examiners  must  have  pursued  the 
study  of  law  for  at  least  three  years  prior  to  such  ex- 
amination. This  extended  the  period  of  study  re- 
quired of  such  applicants  by  one  year,  and  has  enabled 
the  board  to  make  its  tests  of  the  fitness  of  applicants 
correspondingly  more  thorough  than  they  were  before. 
This  change  in  the  law^  must  be  a  matter  of  gratifica- 
tion to  all  who  are  interested  in  the  improvement  of 
legal  education. 
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The  second  step  in  advance  before  alluded  to  has 
been  taken  by  the  regents  of  the  university  in  requir- 
ing of  all  applicants  for  the  degree  in  law  in  that  in- 
stitution the  equivalent  of  a  two  years'  general  uni- 
versity course  as  a  condition  for  entering  upon  legal 
studies.  One  year  of  this  additional  requirement 
becomes  effective  with  the  next  academic  year 
and  the  entire  two  years  with  the  academic  year 
1907  08.  This  is  a  requirement  in  advance  of  that 
exacted  by  any  other  state  university  or  by  any  col- 
lege of  law  whose  diploma  admits  to  practice  at  the 
bar.  The  effect  of  this  arrangement  is  that  students 
who  are  at  present  qualified  to  pursue  the  studies  of 
the  college  of  law  may  continue  to  do  so  as  at  present 
and  tit  themselves  for  the  bar  examinations  of  this 
and  other  states;  but  that  the  diploma  of  the  univer- 
sity with  its  attendant  rights  of  admission  to  the  bar 
without  further  examination  will  be  conferred  only 
on  those  who,  in  addition  to  completing  the  three 
years'  course  in  law,  have  the  equivalent  of  two  years 
of  preparatory  university  training.  In  effect,  the 
diploma  with  its  attendant  right  of  admission  to  the 
bar,  will  constitute  a  most  effective  premium  upon  the 
higher  degree  of  preparation,  and  can  scarcely  result 
otherwise  than  in  very  sensibly  raising  the  standard 
of  legal  education.  It  is  quite  possible  that  the  insti- 
tution of  this  advanced  standard  may  for  a  time  re- 
duce somewhat  the  numbers  in  attendance  upon  the 
college  of  law.  As  the  world  is  only  too  full  of  those 
who  judge  success  by  the  magnitude  of  the  results  at- 
tained, without  respect  to  quality,  we  deem  it  suitable 
that  this  Association  should  express  its  emphatic  ap- 
proval of  the  action  of  the  Hoard  of  Regents  in  this 
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particular,  and  herewith  present  a  resolution  with  that 
end  in  view. 

The  college  of  law  of  the  university  is  the  only  in- 
stitution for  legal  education  in  the  state  of  Wisconsin. 
It  is  the  oldest  of  all  the  professional  colleges  of  the 
university.  From  the  start  it  has  been  substantially 
self-supporting.  It  is  the  only  department  of  the  uni- 
versity in  which  tuition  fees  are  charged,  and  in  the 
past  the  feeling  has  been  that  for  some  reason,  per- 
haps because  it  has  tuition  fees,  the  expenditures  upon 
the  college  of  law  should  be  limited  to  the  amount 
received  by  way  of  tuition.  Such  a  policy  must  neces- 
sarily discourage  the  raising  of  standards  and  encour- 
age that  policy  which  will  result  in  obtaining  and  re- 
taining the  largest  possible  number  of  students.  It 
would  be  especially  unfortunate  if  at  this  time,  when 
the  standards  are  being  so  encouragingly  raised,  this 
policy  should  be  persisted  in. 

That  the  committee  does  not  overstate  the  facts  may 
easily  be  made  obvious.  The  report  of  the  board  of 
visitors  to  the  college  of  law  in  1903  04,  consisting  of 
Aldro  Jenks,  W.  J.  McElroy  and  A.  W.  Shelton,  con- 
tains the  following  pertinent  remarks  upon  this  head: 

If  a  young  man  desires  to  become  a  civil  engineer, 
or  an  electrical  or  mechanical  engineer,  the  univer- 
sity does  not  require  him  to  pay  any  tuition  fees,  but 
will  educate  him  for  four  years  at  an  annual  expense 
to  the  state  of  $117.90.  If  he  wishes  to  enter  the  pro- 
fession of  teaching  or  journalism  he  enters  the  college 
of  letters  and  science,  paying  no  tuition,  but  the  state 
expends  $147.12  per  annum  to  educate  him.  If  he 
wishes  to  be  a  scientific  farmer  the  state  gives  him  the 
instruction  gratis  and  expends  $214.25  per  annum 
upon  him.     If  he  desires  to  mix  pills  and  compound 
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prescriptions,  the  state  will  expend  $248.09  per  annum 
for  his  benefit,  and  this  also  free  of  expenses  for  tui- 
tion. But  if  he  wishes  to  study  law,  the  university 
says  to  him  that  if  he  will  pay  $50  per  annum  for 
tuition  it  will  expend  for  his  legal  education  the  sum 
of  $45.70  per  annum,  and  pocket  $4.30  per  capita 
profit  every  year  from  each  student  entering  the  law 
school.  At  least  this  is  the  way  the  thing  figures  out 
from  the  statement  of  the  receipts  and  disbursements 
of  the  university  for  the  year  1901-02. 

The  figures  given  in  this  report  were  taken  from  the 
official  statement  of  the  receipts  and  disbursements  of 
the  university  for  the  year  1901  02  and  show  a  gross 
disbursement  per  student  in  the  college  of  law  of 
twenty-seven  per  cent,  of  the  average  amount  per 
student  spent  in  th6  other  colleges  of  the  university. 
Since  the  year  referred  to,  the  figures  have  somewhat 
altered  for  the  better;  thus  in  1902  -08,  there  was  spent 
per  capita  upon  law  students  twenty-eight  per  cent, 
of  the  average  spent  upon  all  other  students,  and  in 
1903-04  the  amount  rose  to  forty-one  per  cent.  But 
the  discrepancy  is  still  enormous  and  is  made  more 
striking  by  the  fact  that  this  college  alone  contributes 
by  tuition  fees  to  the  maintenance  of  the  university. 

We  are  glad  to  note  that  the  traditional  attitude  of 
the  university  towards  this  college  does  not  seem  to 
be  approved  by  the  president  of  the  univervsity.  In 
his  last  report  to  the  board  of  regents,  December  1, 
1904,  he  said:  The  college  of  law  has  not  grow^n  as 
rapidly  as  the  other  colleges  already  considered.  This 
is  partly  explained  by  the  fact  that  the  state  has  taken 
a  different  attitude  towards  this  college  than  towards 
the  others.  The  plan  has  been  to  make  the  college  of 
law  as  nearly  self-supporting  as  practicable.     How- 
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ever,  the  experience  of  other  institutions  shows  that 
it  is  impossible  to  maintain  work  in  law  on  the  highest 
plane  from  tuition  fees  alone.  So  far  as  I  can  see, 
there  is  no  lej<itimate  reason  why  the  college  of  law 
should  be  placed  upon  a  different  basis  from  the  other 
colleges. 

Your  committee  emphatically  endorses  this  state- 
ment and  recommendation  of  the  president,  and  pre- 
sents for  adoption  the  following  resolutions: 

liesolredj  That  the  Wisconsin  State  Bar  Association 
heartily  approves  of  the  action  of  the  board  of  regents 
of  the  state  university  of  Wisconsin  in  raising  the 
standard  of  admission  to  the  college  of  law  of  all  can- 
didates for  the  degree  in  law  of  the  university;  and 
pledges  to  the  board  of  regents  the  support  of  the 
Association  in  all  efforts  to  maintain  a  high  standard 
of  legal  education. 

Uesolredy  That  in  the  opinion  of  the  State  Bar  Asso- 
ciation of  Wisconsin,  no  branch  of  instruction  is  of 
greater  service  and  necessity  to  the  state  than  legal 
instruction;  that  no  reason  exists  for  making  the 
amount  and  quality  of  such  instruction  dependent 
upon  tuition  fees  received  that  does  not  apply  with 
equal  force  to  the  other  colleges  of  the  university; 
and  this  Association  urges  upon  the  legislature  and 
the  l)oard  of  regents  that  with  respect  to  the  support 
accorded  to  legal  instruction  in  the  university,  the 
college  of  law  be  placed  upon  as  favorable  a  footing 
as  other  departments  of  the  university. 

Howard  L.  Smith,  Chairmau, 
W.  D.  Van  Dyke,  Milwaukee, 
Francis  Williams,  Sheboygan, 
(lEORQE  F.  Merrill,  Ashland, 
Burr  W.  Jones,  Madison, 
W.  J.  McElroy,  Milwaukee. 
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Mr.  H.  M.  Lewis,  of  Madison,  moved  that  the  report 
be  accepted  and  the  resolution  adopted. 

The  motion  was  seconded. 

Prof.  Howard  L.  Smith,  of  Madison:  Mr.  Jackson 
suggests  a  modification  of  the  report  which  he  thinks 
ought  to  be  made,  and  in  order  that  the  matter  may 
be  considered  by  the  committee  I  would  request  that 
action  on  the  report  be  deferred  until  some  later 
hour. 

The  President:  If  there  is  no  objection  the  report 
may  be  deferred  until  the  afternoon  session. 

We  will  call  upon  the  treasurer  for  his  report. 

Treasurer  Stanley  C.  Hanks  then  presented  the  fol- 
lowing report: 

Balance  on  hand  lasc  meeting  was $185  12 

Dues,  initiation  fees,  etc.,  collected  to  March  1,  1905 43*2  00 

Total $616  12 

Disbursements  as  shown  by  cash  book $561  91 

Leaving  balance  on  hand $54  21 

I  might  say  in  connection  with  the  publication  of 
Volume  I  that  there  was  a  subscription  paper  passed 
around  at  the  annual  meeting  last  year,  of  which  Mr. 
Hugh  Ryan  had  charge.  Mr.  Ryan  spent  a  great  deal 
of  time  and  worked  very  earnestly  and  successfully 
in  securing  subscriptions  to  the  amount  of  looO  to  pay 
for  the  publication  of  50()  copies  of  Volume  I,  and  he 
is  entitled  to  the  thanks  of  the  Association  for  his 
work.  Thirty-five  dollars  on  account  of  these  sub- 
scriptions has  been  paid  in  and  the  balance  will  be 
collected  from  the  subscribers  by  the  treasurer. 

The  President:  Unless  objection  is  made  the  treas- 
urer's report  will  be  accepted,  with  thanks  to  Mr.  Ryan 
for  his  faithful  and  successful  work. 
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We  will  now  hear  the  report  of  the  Committee  on 
Publication  of  which  Mr.  Jackson  is  chairman. 

Mr.  A.  A.  Jackson:     I  have  this  report  to  make  on 
the  part  of  the  Committee  on  Publication: 
T(f  fhr  WisroH.SiH  Sfnte  fifw  As,sori(ffion: 

The  Committee  on  Publication  respectfully  reports, 
that  under  the  direction  of  the  Executive  Committee 
it  has  caused  to  be  reprinted  an  edition  of  50() 
copies  of  the  reports  of  the  proceedings  of  the  Asso- 
ciation for  the  years  1878,  1881  and  1885,  and  the  re- 
port of  the  proceedings  preliminary  to  the  organiza- 
tion of  the  Association.  This  reprint  of  the  early  re- 
ports of  the  Association  is  numbered  Volume  I,  and 
with  Volumes  II,  III,  IV  and  V  completes  the  reportvs 
of  the  proceedings  of  the  Association  to  the  annual 
meeting  of  1904. 

This  volume  contains  thirty-nine  half  tone  por- 
traits of  the  early  judges  and  lawyers  of  this  state. 
Thirteen  of  these  portraits  have  been  procured  by  the 
committee  and  {)aid  for  by  the  treasurer  of  the  Asso- 
ciation at  a  cost  of  $3.85  each.  The  cost  of  this 
volume  for  printing,  portraits  and  incidental  expenses 
is  $4()1.6fi,  or  92.3  cent^  per  volume. 

All  of  wliich  is  respectfully  submitted. 

A.  A.  Jackson, 
(ludntHfH  nf  CiHHmitfrc  OH  Puhlinition, 

I  desire  to  add  that  this  rei)ort  has  been  published 
in  tlie  i)lace  of  the  report  of  1904  as  directed  by  a 
resolution  of  the  meeting  of  the  Association  in  1904. 
The  rei)()rt  of  the  proceedings  of  1904  will  be  combined 
with  the  report  of  the  proceedings  of  this  meeting  in 
one  volume.  This  arrangement  was  made  for  the  pur- 
pose of  having  but  one  volume  in  each  year.  In  1906 
the  report  will  contain  the  report  of  the  meeting  in 
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1906  and  the  report  of  the  Committee  on  Necrology 
for  the  years'  1904,  1905  and  1906.  We  will  in  that 
way  have  completed  the  publication  of  the  reports 
and  reprinted  Volume  I,  at  the  expense  of  publishing 
only  one  volume  a  year.  When  we  have  published 
the  report  of  1906  the  publication  will  continue  to  be 
the  report  of  the  meeting  of  each  year  as  heretofore. 

Mr.  Lamoreux:     I  move  that  the  report  be  accepted. 

The  motion  was  seconded  and  carried. 

The  President:  We  will  now  hear  the  report  of  the 
Committee  on  Necrology,  of  which  W.  W.  Wight  is 
chairman. 

Mr.  W.  W.  Wight,  Chairman  of  Committee  on  Ne- 
crology presented  the  following  report: 

The  committee's  report  always  appears  as  a  supple- 
ment to  the  volume  of  the  proceedings  and  does  not 
appear  in  writing  until  then.  The  number  of  deaths 
each  year  since  the  present  chairman  has  been  chair- 
man of  the  committee  is  about  twenty.  The  chair- 
man occupies  himself  every  day,  865  days  in  the  year, 
in  the  lachrymose  duty  of  examining  Milwaukee  and 
Chicago  papers  to  discover  notices  of  deaths;  and  it 
has  become  such  a  fad  with  him,  and  the  number  of 
deaths  are  so  few  that  he  really  feels  a  sort  of  joy 
when  he  discovers  an  obituary  notice  of  a  lawyer  who 
has  died.  If  the  present  chairman  is  continued  he 
would  be  glad  if  every  member  of  the  Association 
would  consider  himself  a  meml)er  of  that  committee, 
and  would  send  the  chairman  the  death  notices  of 
friends  or  acquaintances  among  the  lawyers  as  he 
learns  of  them,  whether  they  are  members  of  the 
Association  or  not.  The  committee  does  not  contine 
its  duty  to  members  of  this  Association,  but  notes  any 
deaths  among  lawyers,  either  who  are  now  within  the 
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state  or  who  have  ever  been  in  the  state  as  pratiseing 
lawyers,  and  desires  to  enter  their  histories  in  the 
books,  and  he  will  be  very  glad  if  the  members  will 
charge  themselves  with  this  duty  and  thus  materially 
assist  the  committee. 

The  President:  If  no  objection  is  made  the  report 
will  be  received  and  the  suggestion  borne  in  mind. 

The  Chairman  of  the  Judicial  Committee  is  Mr.  E. 
P.  Vilas,  who  is  ill.  I  would  ask  if  any  other  member 
of  the  committee  is  here  to  make  a  report,  if  any  re- 
port has  been  sent  in. 

The  Secretary:  Mr.  Vilas  has  been  ill  for  several 
months  and  I  imagine  that  nothing  has  been  done  by 
that  committee.     I  have  received  no  report. 

The  President:  I  think  it  will  be  well  at  this  time 
if  we  follow  the  usual  custom  of  having  a  committee 
on  nominations  appointed  to  make  report  at  the  ses- 
sion this  afternoon. 

Mr.  Burr  W.  Jones:  I  move  that  a  committee  of 
three  be  appointed  by  the  chair  for  that  purpose. 

The  motion  was  seconded  and  unanimously  carried. 

The  President:  I  will  appoint  as  that  committee 
Mr.  Burr  W.  Jones,  Mr.  (ilenway  Maxon  and  Mr.  C.  B. 
Bird. 

Are  there  any  other  matters  that  we  should  take  up 
before  listening  to  the  papers? 

Judge  Orren  T.  Williams,  of  Milwaukee:  In  con- 
nection with  the  very  excellent  and  able  address  pre- 
sented by  our  president  last  evening  I  offer  the  follow- 
ing resolution: 

Hesolrrd,  That  the  suggestions  made  in  the  presi- 
dent's address  respecting  the  co-operation  of  the  Wis- 
consin State  Bar  Association  with  the  American  Bar 
Association  in  promoting  uniformity  of  law  in  the 


Digitized  by  VjOOQIC 


Proceedings  57 

several  states  be  approved  by  this  Association  and  be 
referred  to  the  Committee  on  Amendment  of  the  law. 

Perhaps  these  resolutions  should  be  acted  upon 
separately  but  I  present  also  the  following  resolution: 

Heso/red,  That  the  president's  suggestions  respect- 
ing the  representation  of  the  state  in  the  proceedings 
and  trial  of  default  divorce  actions  be  endorsed;  and 
be  it  further  resolved,  that  we  commend  the  passage 
of  a  law  embodying  such  representation. 

Judge  Williams:  I  move  the  adoption  of  the  first 
resolution. 

The  motion  was  seconded  and  unanimously  carried. 

Judge  Williams:  I  move  the  adoption  of  the  second 
resolution. 

The  motion  was  seconded. 

Judge  Williams:  Possibly  there  may  be  some  dif- 
ference of  opinion  and  some  desire  for  discussion  re- 
specting that  matter. 

Mr.  John  B.  Sanborn,  of  Madison:  1  would  like  to 
amend  the  motion  by  adding  that  the  secretary  be  in- 
structed to  communicate  such  resolution  to  the  chair- 
man of  the  respective  Judiciary  Committees  of  the 
senate  and  assembly  of  the  present  legislature. 

Judge  Williams:     1  will  accept  that  amendment. 

The  President:  It  may  be  that  the  bar  is  not  pre- 
pared to  recommend  this  resolution  without  further 
action.  The  matter  might  be  laid  over  to  the  after- 
noon session  if  desired. 

Mr.  W.  W.  Wight:  There  seems  to  me  so  much 
merit  in  the  suggestion  made  last  evening  that  I  wel- 
come very  much  the  amendment  made  by  the  gentle- 
man, that  legislation  along  that  line  might  not  be 
postponed  for  two  years.     It  seems  a  pity  if  this  is  so 
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meritorious  as  it  seems,  that  nothing  should  be  done 
about  it  until  another  session  of  the  legislature, 
and  I  am  glad  that  action  is  likely  to  be  taken  along 
the  line  of  this  amendment,  so  that  it  ma)'  be  brought 
to  the  attention  of  the  legislature  now  in  session. 

Judge  Williams:  Judge  Sanborn  has  just  handed 
me  a  resolution  which  he  suggests  should  be  presented, 
and  it  has  relation  to  the  same  matters  which  hav  e 
been  spoken  of,  or  rather  to  the  first  resolution,  and 
it  is  as  follows: 

Resolved,  That  the  Association  respectfully  recom- 
mend to  the  governor  the  appointment  of  commis- 
sioners for  the  promotion  of  uniformity  of  legislation, 
under  section  127a,  statutes  of  1898;  and  that  the 
secretary  be  requested  to  forw^ard  a  copy  of  this  reso- 
lution to  the  governor. 

Judge  Williams:  I  move  the  adoption  of  that  reso- 
tion. 

The  President:  For  the  moment  then  the  other 
resolution  may  be  considered  withdrawn  and  we  will 
act  on  the  resolution  as  presented,  we  having  already 
acted  on  the  subject  matter  of  this  resolution  just 
read. 

Mr.  H.  H.  Grace,  of  Superior:  1  move  the  adoption 
of  the  last  resolution. 

The  motion  w^as  seconded  and  unanimously  carried. 

The  President:  The  other  resolution  is  before  the 
meeting,  being  as  follows: 

Resolvedy  That  the  president's  suggestions  respect- 
ing the  representation  of  the  state  in  the  proceedings 
and  trial  of  default  divorce  actions  be  endorsed;  and 
be  it  further  resolved  that  we  commend  the  passage 
of  a  law  embodying  such  representation. 

Mr.  Jones:    I  do  not  desire  to  be  understood  as  op- 
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posing  this  resolution.  I  do  not  remember  whether 
it  was  stated  in  the  able  address  last  night,  whether 
there  had  been  any  similar  legislation  in  other  states. 
It  may  have  been  stated,  but  1  did  not  notice  it.  Our 
attendance  here  is  rather  small  this  morning.  This 
is  undoubtedly  a  very  important  matter.  I  have  not 
considered  it  and  I  think  it  would  be  well  if  we  could 
have  this  matter  deferred  until  there  is  a  larger  at- 
tendance. I  have  no  doubt  there  will  be  a  much 
larger  attendance  this  afternoon. 

Judge  E.  Ray  Stevens,  of  Madison:  In  response  to 
the  question  as  to  whether  such  a  law  is  now  in  force 
in  any  state,  I  am  informed  that  in  the  state  of  Wash- 
ington they  have  such  a  statute  requiring  the  district 
attorney  to  appear  in  every  default  divorce  action  and 
represent  the  interest  of  the  public.  I  understand 
from  the  members  of  the  bar  there  that  it  has  had  a 
very  beneticial  effect  indeed;  and  lawyers  from  that 
state  with  whom  I  have  had  opportunity  of  talking, 
say  they  never  would  think  of  returning  to  a  system 
of  practice  in  which  the  state  was  not  represented  in 
the  trial  of  default  divorce  actions. 

In  my  somewhat  brief  experience  in  the  trial  of  de- 
fault divorce  actions,  I  have  often  felt  the  need  of 
some  person  representing  the  interests  of  the  public. 
Under  our  law  as  it  now  stands,  unless  the  trial  judge 
assumes  the  duty  of  cross-examing  the  witnesses,  the 
evidence  produced  by  the  plaintiff  is  not  subject  to 
any  of  the  ordinary  tests.  The  presence  of  some  one 
representing  the  public  would  tend  to  do  away  with 
some  of  the  recognized  abuses  in  our  divorce  laws. 
1  think  it  w^ould  be  of  great  advantage  to  have  such 
representation,  especially  in  default  divorce  cases. 

W.  D.  Corrigan,  Assistant  Attorney  General  of  the 
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State  of  Wisconsin:  I  fear  that  some  perhaps  have 
misunderstood  the  exact  effect  of  the  president's  ad- 
dress of  last  evening.  I  did  not  understand  that  the 
suggestion  was  exclusively  confined  to  default  divorce 
cases;  but  I  did  understand  that  the  district  attorney 
of  the  county  w^herein  the  action  was  brought,  either 
personally  from  the  plaintiff,  or  through  the  attorney 
general  of  the  state,  was  to  receive  some  sort  of  notice 
at  the  commencement  of  every  divorce  case.  1  further 
understood  that  the  district  attorney  should  play  some 
part — at  least  make  some  investigations,  and  perhaps 
conduct  some  examination  with  reference  to  all 
divorce  cases  which  are  brought  in  the  courts.  For 
the  purpose  of  obtaining  information  as  to  whether 
the  president's  address  covered  that  broad  field,  I  rise 
to  inquire  of  the  president  concerning  it.  I  under- 
stood the  suggestion  to  cover  the  broad  field  of  all 
divorce  cases,  and  not  alone  default  divorce  cases.  I 
understood  from  the  address  that  the  district  attorney 
should  receive  notice  at  the  commencement  of  every 
such  case,  and  thereafter  make  such  investigations  as 
were  necessary  to  ascertain  the  truth,  and  then  appear 
actively  in  the  case  if  the  honest  administration  of  the 
divorce  law  demanded  it,  and  that  he  should  especi- 
ally make  such  active  appearance  in  all  cases  where 
the  defendant  is  in  default.  I  am  heartily  in  favor  of 
the  suggestion,  if  my  understanding  as  to  what  it  was 
is  conect. 

The  President:  I  do  not  think  I  drew  the  distinc- 
tion except  to  refer  to  the  great  evil  in  divorce  pro- 
ceedings. The  great  thing  to  be  remedied  is  the  fact 
that  so  many  of  these  cases  go  by  default.  If  they 
are  contested  really  and  sincerely  there  is  not  very 
much  evil  growing  out  of  divorce  proceedings.    So 
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the  greater  number  of  cases  where  there  ought  to  be 
some  information  furnished  to  the  court  through  re- 
liable and  disinterested  sources  like  the  state,  would 
be  in  default  cases;  and  that  would  be  a  question  I 
think  which  the  judiciary  committees  of  the  legisla- 
ture should  consider,  as  to  whether  it  should  be  made 
applicable  to  all  cases.  I  think  1  did  suggest  that  at 
the  beginning  of  all  divorce  proceedings,  notice  should 
be  given  to  the  attorney  general  of  the  state;  but 
whether  or  not  the  connection  of  the  state  should  be 
confined  subsequently  to  default  divorce  cases,  is  a 
matter  for  consideration. 

I  was  not  aware  that  any  such  law  as  is  referred  to 
by  Judge  Stevens  had  been  passed  by  any  state,  and  I 
am  very  glad  to  know  that;  and  it  would  furnish  us 
some  information  by  reference  to  the  statutes  of 
Washington. 

Mr.  C.  B.  Bird,  of  Wausau:  Would  it  not  be  well 
to  appoint  a  committee  to  look  into  this  matter  more 
thoroughly  than  any  of  us  can  do  at  this  session? 
It  makes  a  delay  of  two  years,  of  course,  but  it  is 
worth  while  to  do  that.  Let  the  committee  report  at 
our  next  meeting  some  definite  plan  along  this  line. 
The  suggestion  that  has  been  made  that  there  be  an 
appeal ance  on  the  part  of  the  state,  even  in  contested 
divorce  action,  may  be  wise.  Very  often  the  contest 
is  on  the  question  of  property  or  children  and  not  on 
the  divorce  itself;  and  I  apprehend  if  anything  of  that 
kind  is  to  be  done,  it  would  be  more  efficacious  if  con- 
sidered more  fully  than  w^e  can  consider  it  at  this  time; 
and  while  I  do  not  make  a  motion  to  that  effect  I  sim- 
ply drop  that  suggestion,  that  perhaps  the  committee 
on  our  behalf  should  consider  this  matter  and  report 
to  us  the  results  of  their  investigation  in  regard  to  the 
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laws  of  other  states,  and  such  information  as  they  can 
get. 

Mr.  H.  H.  (irace:  As  this  matter  has  already  been 
discussed  and  evidently  there  is  a  difference  of  opinion 
upon  it,  I  would  suggest  that  the  w^hole  question  of 
whether  to  have  it  go  over  two  years  or  to  report  a 
bill  this  present  year,  be  laid  over  until  this  afternoon 
for  further  consideration,  and  I  make  a  motion  that 
the  matter  be  postponed  until  this  afternoon. 

The  motion  was  seconded  and  unanimously  carried. 

The  President:  The  meeting  will  remember  that 
we  have  a  pretty  large  programme  this  afternoon,  as 
well  as  the  banquet  this  evening  which  comes  very 
early,  and  we  shall  want  to  dispose  of  all  the  business 
at  the  session  this  afternoon,  so  that  there  will  not  be 
very  much  time  for  extended  discussion  upon  any 
subject  after  the  papers  which  are  to  be  read  this 
afternoon  are  heard. 

The  next  order  of  exercises  will  be  a  paper  to  be 
read  by  Judge  James  O'Neil,  on  Non-unanimous  Ver- 
dicts in  Civil  Actions.  The  members  of  the  Associa- 
tion will  remember  that  a  very  interesting  paper  was 
read  by  Judge  Clementson  on  this  subject  two  years 
ago,  he  taking  the  position  that  in  civil  actions  it 
would  be  well  to  have  a  non-unanimous  verdict.  The 
Executive  Committee  thought  that  the  other  side 
ought  to  be  presented  so  we  called  upon  Judge  James 
O'Neill  to  read  us  a  paper  bearing  upon  this  subject. 

Judge  James  O'Neill  then  read  a  paper  on  Non- 
unanimousVerdicts  in  Civil  Actions,  which  was  received 
with  great  applause. 

(*SV^  Appendix  to  Part  IL) 

The  President:  The  Executive  Committee  requested 
a  paper  in  reply  to  be  prepared  by  Hon.  C.  A.  Lamo- 
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reux,  whom  T  have  now  the  pleasure  of  introducing 
to  the  meeting. 

Mr.  Lamoreux  then  read  his  paper  which  was  re- 
ceived with  great  applause. 

(aSV^  Appendix  to  Part  II.) 

During  the  reading  of  his  paper,  Mr.  C.  A.  Lamoreux 
said: 

In  reply  to  what  Judge  O'Neill  has  presented,  I  de- 
sire to  say  that  in  listening  to  the  reports  from  these 
various  states  and  different  judges,  it  struck  me  as  a 
very  forcible  argument  in  favor  of  the  non-unani- 
mous verdict  that  in  every  instance  where  the  non- 
unanimous  verdict  plan  has  been  adopted  it  has  been 
commended.  We  do  not  find  one  instance  where 
there  was  any  objection  to  the  change.  All  seemed 
to  sanction  it  and  favor  it;  and  the  places  where  the 
objections  are  found  are  those  states  where  they  have 
had  a  unanimous  verdict  practically  always  and  never 
have  known  anything  else. 

The  President:  You  will  remember  that  two  years 
ago,  at  the  conclusion  of  Judge  Clementson's  address, 
a  resolution  was  introduced  looking  towards  an  amend" 
ment  of  the  constitution  to  provide  for  this  non-unani- 
mous verdict.  At  that  time  members  of  the  Associa- 
tion said  that  it  should  be  further  elucidated  and  dis- 
cussed before  any  action  was  taken  by  the  Associa- 
tion. The  Executive  Committee  thought  it  advisable 
to  bring  this  matter  again  before  the  Association,  with 
the  announcement  that  it  would  be  open  for  discus- 
sion so  that  if  a  vote  were  asked  at  this  time  it  could 
be  taken  intelligently  after  full  discussion  and  con- 
sideration. Now  it  is  for  you  to  say  whether  you  will 
discuss  it  further  or  whether  you  are  prepared  to  vote, 
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or  what  action  you  will  take  upon  this  resolution  as 
to  a  further  consideration  of  it  before  action. 

Mr.  H.  H.  (Irace,  of  Superior:  I  would  like  to  ask 
if  there  is  a  bill  before  the  legislature  now  covering 
this  question. 

The  President:  1  undei-stand  there  is  such  a  bill 
now  pending  before  the  legislature. 

Judge  O'Neill:  It  is  true  that  there  is  such  a  bill 
now  pending  before  the  legislature. 

Mr.  H.  M.  Lewis,  of  Madison:  I  think  the  Associa- 
tion would  be  very  much  pleased  to  hear  from  Judge 
Romanzo  Bunn,  of  Madison,  who  has  had  over  twenty- 
seven  years  experience  on  the  state  and  federal  bench, 
as  to  his  observations  on  the  jury  system,  and  whether 
in  his  opinion  there  should  be  any  change. 

The  President:  It  would  be  a  great  pleasure  to  the 
Association  to  have  the  experience  of  Judge  Bunn 
given  us. 

(Great  applause.) 

Judge  Romanzo  Bunn,  of  Madison:  Mr.  President, 
I  can  say  all  I  wish  to  say  on  this  subject,  very  briefly. 
I  have  had  some  experience  with  jurors.  I  never  saw^ 
the  time  yet  when  I  wished  to  change  the  law  as  it  is 
in  this  state.  My  experience  has  been  that  when 
jurors  disagree  they  disagree  honestly.  I  have  never 
known  of  the  experience  that  Mr.  Lamoreux  speaks  of 
in  his  paper,  of  having  dishonest  jurors  and  that  disa- 
greements result  on  that  account.  They  disagree 
honestly.  But  1  think  there  is  great  force  in  the  re- 
mark of  Mr.  Ohoate,  that  if  you  adopt  this  rule  of  not 
requiring  unanimous  verdicts,  you  shut  out  some  of 
the  best  and  most  conservative  men  that  sit  on  the 
jury.  I  have  found  in  my  experience  of  thirty-six 
years  on  the  bench  that  when  jurors  disagree  and 
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stand  for  instance  9  to  3,  or  10  to  2,  in  the  judgment 
of  the  court  the  minority  is  just  as  apt  to  be  right  as 
the  majority.  This  may  not  be  a  very  favorable  com- 
ment upon  the  jury  system,  because,  if  the  jury  system 
is  worth  anything  the  judgment  of  nine  or  ten  jurors 
ought  to  be  better  than  the  judgment  of  two  or  three; 
but  I  have  found  that  to  be  the  case.  I  have  noticed 
in  a  great  many  instances  that  where  two  or  three 
juroi's  stand  out  they  are  often  on  the  right  side  of  the 
question,  in  the  judgment  of  the  court. 

All  1  have  to  say  is  that  if  I  have  a  vote  in  this  body, 
and  1  do  not  know  whether  1  have  or  not,  I  shall  vote 
against  the  resolution.  I  do  not  want  to  see  the 
change  made. 

(Applause.) 

Mr.  C.  F.  Lamb,  of  Madison:  Do  I  understand  that 
a  resolution  has  been  introduced  anywhere  on  this 
question  ? 

The  President:  1  understand  there  is  a  resolution 
before  the  legislature,  but  it  is  now  for  discussion  by 
this  Association. 

Mr.  Lamb:  Does  it  make  a  difference  between 
criminal  and  civil  cases? 

The  President:  We  are  only  discussing  the  ques- 
tion in  civil  cases. 

Mr.  Lamb:  But,  does  the  bill  before  the  legislature, 
or  the  measure  proposed  before  the  legislature  cover 
only  civil  cases? 

The  President:     Yes,  sir. 

Mr.  Lamb:  In  criminal  cases  they  still  require 
unanimous  vote? 

The  President:     Yes. 

Judge  (VNeill:  Was  anything  done  a  year  ago  on 
this  question. 
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The  President:  No  action  was  .taken  on  this  matter 
last  year.  Like  many  of  the  matters  pending  before 
our  Association  it  was  left  unfinishe^>,  due  to  the  rush 
of  work.  You  will  find  that  the  matter  was  put  over, 
by  reference  to  the  record  of  last  year. 

Judge  O'Neill:  Then  as  I  understand  it,  the  resolu- 
lution  offered  by  Judge  Clementson  two  yeai-s  ago  was 
laid  over  for  further  discussion  and  action  by  this 
Association,  and  I  suppose  it  is  before  the  Association. 

Judge  B.  F.  Dunwiddie,  of  Janesville:  My  experi- 
ence has  been  precisely  in  line  with  that  of  Judge 
O'Neill.  My  convictions  before  1  w^ent  on  the  bench 
were  strongly  in  favor  of  a  non-unanimous  verdict  in 
civil  cases;  but  the  experience  that  I  have  had  on  the 
bench  in  the  last  six  years  has  entirely  and  completely 
changed  my  ideas  in  that  regard. 

I  remember  but  one  instance  where  I  have  had  the 
slighest  suspicion  of  dishonesty  actuating  a  juror,  and 
he  finally  agreed  with  the  others.  Somehow  when 
twelve  men  get  together,  on  a  jury,  even  if  some  of 
them  are  rascals  if  you  please,  nevertheless  the  best 
there  IS  in  them  comes  to  the  front  every  time,  and 
ordinarily  they  will  strive  with  the  others,  always  ot 
do,  as  it  seems  to  me,  the  right  thing;  and  I  have  also 
found,  as  Judge  Buim  has  just  said,  that  in  almost 
every  instance,  when  there  is  a  disagreement  of  three 
or  four  or  less  as  against  the  others,  that  the  few  are 
generally  in  the  right.  Now  that  has  been  my  ex- 
perience in  the  cases  which  T  have  tried;  and  my  con- 
viction has  been  utterly  changed,  by  what  1  have 
seen  and  known,  from  the  position  in  favor  of  the 
non-unanimous  verdict  to  a  very  decided  conviction 
against  it  and  I  believe  that  it  would  be  a  very  great 
mistake  to  change.     Now  this  opinion  is  not  based 


Digitized  by  VjOOQIC 


Proceedings  67 

upon  theory,  it  is  not  based  on  prejudice,  it  is  based 
wholly  and  only  upon  the  facts  that  I  have  observed 
in  the  short  time  that  I  have  been  upon  the  bench ;  and 
with  Judge  Bunn,  if  I  have  an  opportunity  to  do  so, 
1  shall  vote  against  the  change. 

Judge  Bunn:  1  would  like  to  hear  from  Justice 
Marshall. 

Justice  R.  D.  Marshall  said:  My  opinion  is,  from 
experience  at  the  bar,  on  the  circuit  bench  as  a  trial 
judge,  and  on  the  supreme  bench,  that  it  would  be  a 
very  dangerous  innovation  to  change  the  present  jury 
system.  In  my  circuit  court  work  I  did  not  have  any 
of  the  experiences  we  often  hear  talked  about  with 
dishonest  jurors,  nor  did  I  have  any  difficulty  with 
disagreements.  I  am  constrained  to  believe  that  dis- 
agreements generally  arise  from  honest  differences  of 
opinion,  and  that  such  an  occurrence  leads  in  the  end 
to  a  just  result  in  the  case.  The  result  of  my  expe- 
rience is  that  disagreements  do  not  spring  from  cor- 
ruption or  prejudice  but  from  those  differences  that 
naturally  exist  between  men  of  different  minds  as  to 
the  right  of  a  matter  upon  a  given  state  of  facts,  and 
that  the  danger  of  juries  reaching  a  wrong  result  is 
more  nearly  minimized  by  the  unanimous  verdict  sys- 
tem than  by  any  other  that  could  be  devised. 

Generally,  in  cases  where  some  jurors  are  liable  to 
be  swayed  by  sympathy  so  as  not  to  view  the  evi- 
dentiary facts  in  the  proper  light  such  jurors  are  fre- 
quently held  in  check  by  the  wisdom  of  a  mere  minor- 
ity. It  is  believed  that  those  situations  are  not  infre- 
quent. They  are  the  situations  which  call  for  the 
most  careful  attention  from  trial  judges  to  prevent 
injustice  being  done.  The  best  reliance  in  those  cases 
is  the  presence  on  the  jury  of  at  least  a  small  minor- 
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ity  of  conservative,  well-balanced  men,  who,  putting 
aside  every  other  consideration  than  the  desire  to  do 
right  on  the  facts  in  hand,  will  firmly  stand  for  that 
right,  even  if  the  result  shall  be  a  disagreement,  which 
if  it  occurs  may  eventually  lead  to  the  vindication  of 
justice. 

I  should  vote  from  firm  convictions,  formed  in  the 
experience  of  yeai-s  at  the  bar  as  a  trial  judge  and  on 
the  supreme  bench,  in  favor  of  the  present  system. 

The  President:  If  there  is  no  further  discussion,  it 
occurs  to  me  that  this  question  is  so  important  that 
this  meeting  perhaps  ought  not  to  take  a  vote  upon 
this  resolution.  The  best  way  however  to  get  at  the 
sense  of  the  Bar  Association,  or  the  bar  of  the  state, 
would  be  a  resolution  instructing  the  secretary  or 
some  committee  in  a  proper  way  to  send  out  to  the 
members  of  the  Association  for  their  vote,  and  to  have 
a  report  made  at  the  next  meeting  which  would  indi- 
cate fairly  the  views  of  the  profession  in  the  state;  as 
this  meeting  might  not  fairly  reflect  them;  so  you 
might  consider  whether  it  would  be  wise  at  this  time 
to  take  a  vote  upon  the  question  or  to  refer  it  in  some 
proper  way,  as  there  is  no  hurry  about  it,  and  have  a 
vote  of  the  Association  taken  in  some  proper  manner, 
so  as  to  get  a  full  expression  from  the  members  of  the 
Association  throughout  the  state. 

Mr.  George  P.  Merrill  of  Ashland:  I  should  like  to 
inquire  what  Judge  Olementson's  original  resolution 
was. 

The  President:  Judge  Clement^son's  resolution  is 
as  follows: 

"Resolved,  that  it  is  the  opinion  of  this  Association 
that  section  5  of  article  1  of  the  constitution  of  this 
state  should   be  amended  by   adding  thereto  these 
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words:  *lt  may  by  law  be  prescribed  that  a  verdict  to 
which  less  than  twelve  of  the  jurors  empaneled  in  a 
case  agree,  shall  be  a  valid  agreement.'  " 

After  some  discussion  the  motion  was  made  that  the 
matter  be  referred  to  the  Committee  on  the  Amend- 
ment of  the  Law,  to  report  at  the  next  meeting.  That 
was  two  years  ago.  No  report  was  made  upon  that 
subject,  but  the  executive  committee  thought  a  fur- 
ther hearing  and  discussion  would  be  wise,  and  there- 
fore called  for  these  papers  and  this  open  discussion, 
so  that  strictly  the  matter  is  not  before  this  meeting 
except  as  it  has  been  brought  here  by  the  reading  of 
these  papers  and  the  discussion. 

Mr.  Charles  M.  Morris,  of  Milwaukee:  It  occurs  to 
me  in  connection  with  this  resolution,  that  its  adoption 
by  this  Association,  which  is  by  no  means  comprehen- 
sive of  all  the  bar  of  the  state,  would  not  be  highly 
significant.  Would  not  more  light  be  thrown  on  the 
question,  if  the  Executive  Committee  gathered  a  con- 
sensus of  the  opinion  of  the  entire  bar?  Such  an  ex- 
pression of  opinion,  representing  and  expressing  the 
voice  of  all  the  lawyers  of  the  state,  roughly  speaking, 
would  be  really  helpful  to  the  judiciary  committees 
of  the  legislature,  and  1  apprehend  that  this  Associa- 
tion could  render  by  this  humble  course,  more  efficient 
aid  in  the  framing  of  salutary  laws,  than  by  a^ssuming 
itself  to  express  the  views  of  a  body  whereof  we  are 
probably  a  distinct  minority. 

Mr.  H.  H.  Grace,  of  Superior:  In  view  of  the  fact 
that  there  is  a  hill  pending  covering  this  very  question, 
and  in  view  of  the  fact  that  there  is  not  a  full  repre- 
sentation of  the  bar  of  the  state  here,  I  would  make 
this  motion  in  order  to  dispose  of  the  matter,  at  least 
for  this  meeting,  and  in  order  if  possible  to  secure  de- 
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lay  of  the  bill  in  the  legislature;  that  it  is  the  sense 
of  those  present  at  this  meeting  that  the  law  as  it  now 
stands  be  not  changed  and  that  the  legislature  be  re- 
quested to  delay  action  upon  the  bill  pending  there 
until  the  next  session  of  the  legislature. 

The  motion  was  seconded. 

The  President:  It  is  moved  and  seconded  that  it 
be  taken  as  an  expression  of  this  meeting  that  action 
l)e  deferred  by  the  legislature  upon  the  resolution 
pending  before  it  until  the  next  session. 

Mr.  Grace:  That  it  is  the  sense  of  the  members 
present. 

The  President:  Well,  the  Association  is  in  session 
and  I  suppose  it  will  be  an  action  of  the  Association 
whatever  it  is. 

Mr.  (irace:  No,  that  it  is  the  sense  of  the  members 
of  the  Association  present,  that  they  are  opposed  to 
any  change  of  the  law  and  that  the  legislature  be 
asked  to  defer  action  for  two  years. 

The  President:  I  did  not  state  then  your  motion 
quite  properly.  The  motion,  as  I  understand  it,  is  that 
it  be  taken  as  the  sense  of  the  members  present  here, 
that  no  change  should  be  made  in  the  existing  law, 
and  that  the  legislature  should  not  take  action  upon 
the  matter  at  the  present  session,  but  that  it  be  de- 
ferred until  the  next  session. 

Mr.  (Jrace:     That  is  the  motion. 

Mr.  C.  E.  Buell,  of  Madison:  It  seems  to  me  that 
the  suggestion  that  was  made  by  the  chair  is  a  wise 
suggestion,  that  this  Association  is  not  ready  to  com- 
mit itself  upon  this  question  at  the  present  time.  If 
we  adopt  the  motion  which  was  made  l)y  Mr.  Grace, 
we  certainly  shall  be  committing  ourselves  upon  this 
question.     Now  it  does  not  seem  to  me  that  anything 
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that  the  legislature  can  do  at  this  session  will  ac- 
complish very  much.  The  form  of  the  question  be- 
fore the  legislature  of  course,  is  in  a  resolution  which 
cannot  become  a  part  of  the  constitution  unless  it  is 
adopted  by  this  legislature  and  by  the  succeeding  leg- 
islature in  two  years  from  now,  and  then  ratified  by 
the  voters  at  an  election.  Now  before  that  can  happen 
we  shall  have  at  least  two  meetings  of  this  Associa- 
tion, and  in  that  time  the  sense  of  the  bar  can  be  ob- 
tained upon  this  question  and  we  can  act  more  intelli- 
gently and  with  greater  authority  two  years  from  now 
than  we  can  now;  and  so  far  as  our  recommendation 
to  the  legislature  is  concerned,  it  will  come  with  very 
much  more  force  if  we  have  an  expression  by  the  en- 
tire bar  of  the  state  than  simply  from  those  who  are 
here.  I  therefore  think  that  the  motion  of  Mr.  Grace 
ought  not  to  prevail,  but  that  the  suggestion  of  the 
president  should  be  adopted. 

Mr.  Grace:  The  reason  that  1  asked  for  the  expres- 
sion of  opinion  at  this  time  was  because  the  bar  of  the 
state  certainly  cannot  havethe  same  information  that 
the  members  present  here  today  have  after  listening 
to  the  discussion  and  papers  on  this  subject.  Some  of 
the  members  of  the  bar  who  are  present  this  year  will 
not  be  here  a  year  from  now,  and  this  is  merely  an 
expression  of  the  members  that  are  present  today,  and 
does  not  in  any  way  prohibit  an  expression  of  opinion 
from  other  members  that  may  be  here  a  year  from 
now,  and  that  is  why  I  formulated  the  motion  in  that 
form. 

(A  vote  was  taken  and  after  the  president  announced 
that  the  noes  appeared  to  have  it,  a  division  was  called 
for,  a  rising  vote  taken,  which  resulted  in  a  tie  vote, 
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and  the  president  stated  that  he  had  voted  in  the 
negative.) 

Mr.  Buell:  If  that  is  the  case  I  raise  the  point  of 
order  that  the  motion  is  lost. 

The  President:    The  motion  is  lost. 

Mr.  (xeorge  F.  Merrill,  of  Ashland:  I  move  that  as 
a  result  of  this  question  it  is  the  opinion  of  this  Bar 
Association  that  that  resolution  should  not  be  adopted. 

Mr.  Maxon:  What  resolution  is  that  to  which  you 
refer? 

The  President:  Your  motion  I  suppose  would  be 
to  take  a  vote  upon  this  resolution. 

Mr.  Buell:  I  would  inquire  whether  the  resolution 
is  before  the  Association  at  the  present  time,  or 
whether  it  is  in  the  committee. 

Mr.  Frank  M.  Hoyt  of  Milwaukee:  I  move  that  the 
resolution  be  laid  upon  the  table,  being  the  resolution 
of  Judge  Clementson,  heretofore  read  by  the  president. 

Mr.  Buell:  I  raise  the  point  of  order  that  the  reso- 
lution is  in  the  hands  of  the  committee  and  not  before 
the  Association. 

The  President:  In  strictness  that  is  true.  It  was 
referred  to  the  committee  on  Amendment  of  the  Law 
and  no  report  has  been  made. 

Judge  A.  L.  Sanborn:  As  a  matter  of  fact  it  was 
reported  to  the  Association  a  year  ago. 

The  President:  I  find  in  the  minutes  of  the  Asso- 
ciation of  a  year  ago,  a  motion  by  Mr.  Sanborn  to  the 
following  effect:  "  In  accordance  with  Judge  Clement- 
son's  request  I  move  that  further  action  on  this  mat- 
ter be  postponed  until  our  next  meeting.  Motion 
seconded  and  unanimously  carried."  So  the  matter  is 
before  the  meeting.  Therefore  the  motion  is  in  order 
to  lay  the  resolution  upon  the  table. 
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Justice  Joshua  Eric  Dodge  of  Madison :  May  1  make 
a  suggestion  perhaps  not  strictly  in  accordance  with 
parliamentary  usage? 

The  President:    Certainly. 

Justice  Dodge:  This  Association  has  been  agitating 
this  question.  Two  members  have  read  able  and  ef- 
fective papers,  which  I  presume  will  accompany  the 
printed  report  of  this  meeting  and  be  distributed 
among  the  members  of  the  Association.  The  sugges- 
tion has  been  made  of  taking  a  vote  either  of  the  bar 
or  members  of  the  Association;  it  seems  as  if  that  was 
the  only  way  to  get  any  result  from  what  has  been 
done.  It  may  do  no  good,  but  it  can  do  no  harm;  and 
it  seems  to  me  a  postponement  of  the  further  consid- 
eration of  this  resolution  till  next  meeting,  and  a  di- 
rection to  the  secretary  to  invite  an  expression  of 
opinion  either  from  all  members  of  the  Association, 
or  all  members  of  the  bar  (preferably  the  former)  to 
be  obtained  before  the  next  meeting,  which,  would  be 
the  nearest  we  could  come  to  getting  some  effective  re- 
sults from  the  work  that  has  been  done  by  our  mem- 
bers on  this  very  interesting  question;  and  if  it  is  per- 
missible to  substitute  or  amend  I  should  be  glad  to 
do  so. 

Mr.  Hoyt:     I  withdraw  my  motion. 

Justice  Dodge:  Then  I  move  that  this  matter  be 
put  over  for  a  year,  and  after  this  report  has  been  dis- 
tributed amongst  the  members  that  the  secretary  re- 
quest a  mail  vote  from  the  members  of  the  Associa- 
tion. 

Mr.  Hoyt:  I  consent  to  that  and  my  second  con- 
sents. 

The  President:    The  motion  then  before  the  house 
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is,  that  the  further  consideration  of  this  resolution  be 
postponed  until  the  next  session,  and  in  the  meantime 
when  the  proceedings  here  are  published,  the  secre- 
tary under  the  direction  of  the  Executive  Committee, 
or  rather  the  Executive  Committee,  cause  a  vote  to 
be  taken  of  the  members  of  the  Association,  and  re- 
port the  same  at  the  next  meeting. 

Motion  seconded  and  carried. 

A  recess  wb&  then  taken  until  2  o'clock  P.  M.,  same 
day  and  place,  Wednesday,  March  1,  1905. 


Wednesday,  March  1,  1905,  2:30  P.  M. 

Meeting  called  to  order  by  the  president. 

The  President:  I  have  the  pleasure  of  introducing 
to  you  the  Hon.  Emlin  McClain,  of  the  supreme  court 
of  Iowa,  and  the  subject  of  his  address  will  be  The 
Unwritten  Constitution. 

Judge  McClain:  Gentlemen  of  the  bar  Association, 
it  is  a  great  pleasure  to  me  to  meet  this  Association. 
You  do  not  always  remember  perhaps,  and  possibly 
we  do  not  always  remember,  that  Iowa  is  an  offspring 
of  Wisconsin,  in  the  sense  that  it  was  once  a  part  of 
Wisconsin,  and  some  of  our  institutions  are  inherited 
from  it. 

Justice  McClain  then  read  his  paper. 

{See  Api)endix  to  Part  II,) 

The  President:  We  had  last  year  a  very  interesting 
address  given  by  President  George  G.  Greene.  Among 
other  things,  touching  on  the  question  of  the  codifica- 
tion of  the  law,  his  remarks  were  edifying.  Like  the 
question  of  non-unanimous  verdict  in  civil  cases,  a 
great  deal  has  been  said  on  both  sides  of  that  question, 
and  so  the  Executive  Committe  concluded  we  ought 
to  hear  from  the  other  side  of  the  subject  as  discussed 
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by  President  (treene,  and  therefore  ask  Professor 
Howard  L.  Smith  to  read  us  a  paper  discussing  the 
other  features  of  the  subject.  We  would  like  now  to 
hear  from  Professor  Smith. 

Professor  Howard  L.  Smith:  The  title  of  my  paper 
is  too  ambitious  as  it  is  stated  in  the  programme.  I 
pr^^-  to  call  it  by  the  title  of  the  paper  which  it  re- 
views to  smue  extent,  simply  Legislation  Affecting 
I'nwritten  Law. 

Professor  Smith  then  read  his  paper. 

(aSVy'  Appendix  fo  Part  II.) 

The  President:  In  order  that  the  discussion  may 
be  closed  on  the  paper,  Mr.  Charles  Quarles,  of  Mil- 
waukee, was  asked  to  prepare  a  paper  somewhat  in 
reply,  but  not  being  able  to  be  present  today,  he  has 
requested  Mr.  Hoyt,  of  Milwaukee,  to  read  the  paper. 
I  now  have  the  pleasure  of  asking  Mr.  Hoyt  to  read 
the  paper. 

Mr.  Frank  M.  Hoyt,  of  Milwaukee:  Mr.  President 
and  gentlemen  of  the  Association,  it  is  unfortunate 
that  Mr.  Quarles,  because  of  business  engagements, 
is  unable  to  l)e  here  today.  He  desires  me  to  express 
his  regrets  to  you,  Mr.  President,  and  to  the  members 
of  the  Association.  I  endeavored  to  persuade  him  to 
forego  his  engagements,  suggesting  that  if  I  read  this 
paper  I  should  shine  with  a  sort  of  reflected  light,  and 
that  whatever  emanated  from  me  would  be  regarded 
as  a  kind  of  moonshine;  but  that  did  not  seem  to 
affect  him.  That  was  before  I  got  the  paper;  after  I 
got  it  I  told  him  that  it  reminded  me  very  much  of  an 
old  double-barrelled  muzzle-loading  shot-gun  that  I 
had  when  a  boy.  When  1  loaded  that  gun  unusually 
heavy  I  was  very  generous  in  allowing  my  chums  to 
fire  it  off.     To  that  his  suggestion  was  that  my  repu- 
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tation  was  such  that  it  could  not  be  harmed;  with 
which  equivocal  statement  he  left  me. 

(Laughter.) 

Mr.  Hoyt  then  read  Mr.  Quarles'  paper  which  was 
received  with  great  applause. 

{See  Appendix  to  Part  IL) 

The  President:  Having  listened  to  the  pros  and 
cons  on  this  question  as  developed  at  the  last  meeting 
and  this  meeting,  the  question  is  open  for  discussion. 
We  would  like  a  number  of  volunteers,  if  they  think 
they  know  anything  about  the  subject,  or  if  they  think 
others  can  be  enlightened. 

Judge  Williams:  I  would  suggest  that  this  Asso- 
ciation refer  the  matter  of  the  codification  of  the  laws 
to  Ex-president  Greene,  Professor  Smith  and  Mr. 
Charles  Quarles. 

(Great  laughter.) 

The  President:  If  there  is  to  be  no  discussion  of 
the  question,  which  I  suppose  you  all  now  consider 
has  been  exhausted  and  needs  no  further  discussion, 
we  will  proceed  to  take  up  some  matters  which  were 
unfinished  at  this  morning's  session. 

The  report  of  the  committee  on  Legal  Education 
was  deferred  until  this  afternoon  for  action,  this  being 
done  at  the  request  of  Mr.  Jackson,  as  1  recollect. 

Professor  Howard  L.  Smith:  Mr.  Jackson  had  in 
mind  to  formulate  some  addition  to  the  report,  but 
has  not  done  so  and  the  matter  may  be  presented  to 
the  Association  upon  the  motion  by  Mr.  Lewis,  which 
was  to  adopt  the  report  and  the  resolutions. 

The  President:  The  question  before  you  is  upon 
the  adoption  of  the  report  of  the  committee  and  of 
the  suggestions  made  in  the  report. 

Mr.  Jackson:     I  desire  to   make  this  suggestion: 
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After  the  adoption  of  the  law  with  reference  to  the 
board  of  examiners,  the  supreme  court  adopted  sev- 
eral rules.  One  of  these  rules  provides  that  all  appli- 
cants for  examination  after  January  1, 1905,  shall  have 
graduated  from  a  high  school  having  a  four  years' 
course,  or  at  the  time  of  their  examination  shall  pre- 
sent a  certificate  of  an  examining  officer  showing  that 
the  applicant  has  been  examined  and  stating  the  re- 
sult of  such  examination.  This  is  in  addition  to  the 
acts  of  the  legislature. 

Under  this  rule  all  applicants  must  either  have 
graduated  from  a  high  school  having  a  four  years' 
course,  or  take  the  examination  required  by  the  rule 

Prof.  Smith:  It  would  have  been  entirely  proper 
that  the  action  of  the  supreme  court  and  board,  being 
an  incident  in  the  history  of  legal  education  in  Wis- 
consin, should  have  been  incorporated  in  the  report 
of  the  committee,  and  it  would  have  been  so  incorpor- 
ated had  it  been  within  the  knowledge  of  the  com- 
mittee; but  it  not  being  statutory  the  committee  did 
not  know  of  it.  I  am  very  glad  that  Mr.  Jackson  by 
this  statement,  which  has  been  taken  down,  has  in- 
corporated the  fact  in  the  proceedings  of  the  Associa- 
tion, so  that  it  will  appear  as  fully  as  if  it  had  been 
included  in  the  formal  report  of  the  committee. 

The  President:  Is  there  anything  further  to  be 
said  upon  this  report  of  the  committee  and  of  the  re- 
solution ? 

Mr.  Lewis's  motion  unanimously  carried. 

The  President:  There  was  a  resolution  introduced 
by  Judge  Williams,  which  was  also  held  open  for 
further  discussion  at  this  afternoon  session,  and  the 
resolution  reads  as  follows: 

liesolred,  That  the  president's  suggestions  respect- 
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ing  the  representation  of  the  state  in  the  proceedings 
and  trial  of  default  divorce  actions,  be  endorsed. 

And  be  it  further  resolved,  that  we  commend  the 
passage  of  a  law  embodying  such  representation. 

Judge  O'Neill:  The  suggestion  made  by  the  presi- 
dent in  his  address  was  an  entirely  new^  thought  to 
me,  but  it  struck  me  that  it  might  be  a  very  desirable 
reformation.  There  is  a  great  stream  of  divorce  cases 
coming  into  the  courts  and  most  of  them  are  defaults. 
A  yri ma  facie  case  is  made  before  the  court,  which 
finds  itself  compelled  to  grant  the  prayer  of  the  com- 
plaint. The  court  is  perfectly  helpless  to  protect  it- 
self in  a  great  many  instances.  I  have  thought  that 
if  there  could  be  cross-examination,  and  counsel  ap- 
pointed to  do  just  what  this  resolution  provides  for, 
divorces  would  not  be  granted  so  readily.  I  am  very 
strongly  in  favor  of  bringing  this  matter  to  the  notice 
of  the  legislature,  and  I  think  the  matter  is  so  urgent 
that  it  ought  not  to  go  over  for  two  years.  However, 
I  doubt  the  practicability  of  passing  a  law  providing 
that  notice  must  be  served  on  the  attorney  general.  I 
do  not  see  how  the  attorney  general's  ofHce  can  reason- 
ably respond  to  all  calls  that  might  be  made  upon  that 
office  in  all  the  divorce  cases  in  the  state.  It  is  pos- 
sible the  district  attorney's  office  might  attend  to  it 
in  the  several  counties.  The  difficulty  there  is,  the 
fact  that  district  attorneys  are  often  the  attorneys  for 
the  plaintiff  in  these  cases.  I  do  not  know  just  what 
the  legislature  ought  to  do,  but  1  feel  very  strongly 
on  the  subject,  that  there  ought  to  be  some  relief,  and 
that  this  Association  ought  to  adopt  some  resolution 
which  will  call  the  attention  of  the  legislature  to  the 
subject. 
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Motion  to  adopt  resolution  seconded  and  unani- 
mously carried,  and  resolution  ordered  adopted. 

The  President:  We  will  now  listen  to  the  report  of 
the  Nominating  Committee,  if  it  is  ready  to  report 
nominations  for  ofHcers  for  the  coming  year. 

Mr.  Burr  W.  Jones  (chairman  of  committee) :    Your 
committee    on    nomination  of    officers    respectfully 
recommends  the  election  of  the  following  officers  of 
the  Association: 
For  President,  Hon.  A.  A.  Jackson. 
For  Vice-Presidents: 
1st  Circuit — Thomas  M.  Kearney. 
2d   Circuit — Charles  Quarles. 
3d   Circuit — Charles  Barber. 
4th  Circuit — L.  J.  Nash. 
5th  Circuit — Philo  A.  Orton. 
6th  Circuit— R.  S.  Reid. 
7th  Circuitr— E.  E.  Browne. 
8th  Circuit— J.  W.  Bashford. 
9th  Circuit— John  M.  Olin. 
10th  Circuit— Orlando  E.  Clarke, 
nth  Circuit^H.  H.  Grace. 
12th  Circuit— R.  B.  Kirkland. 
13th  Circuit-Edwin  Hurlbut. 
14th  Circuit — Samuel  D.  Hastings,  Jr. 
15th  Circuit — C.  A.  Lamoreux. 
16th  Circuit-  -Neal  Brown. 
17th  Circuit— R.  J.  McBride. 
For  Secretary,  Cornelius  I.  Haring. 
For  Treasurer,  John  B.  Sanborn. 
Chairman  of  Judicial  Committee,  E.  P.  Vilas. 
Chairman  of   Committee   on  Amendment  of    the 
Law,  A.  L.  Sanborn. 
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Chairman  of  Committee  on  Publication,  Ernest  N. 
Warner. 

The  Secretary:  The  Chairman  of  the  Committee  on 
Legal  Education  and  of  Committee  on  Publication  1 
understand  serve  for  three  years. 

Mr.  Jones:  I  think  so. 

Mr.  W.  W.  Wight:  I  move  that  the  report  be  ac- 
cepted, the  rules  be  suspended  and  that  the  president 
be  requested  to  cast  the  ballot  of  the  Association  for 
the  persons  named. 

Motion  seconded  and  unanimously  carried  and  so 
done. 

There  being  no  further  business  the  1905  meeting 
of  the  State  Bar  Association  then  adjourned. 
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President — A.  A.  Jackson. 
Vice-Presidents: — 

1st  Circuit — Thomas  M.  Kearney. 

2d   Circuit — Charles  Quarles. 

3rd  Circuit — Charles  Barber. 

4th  Circuit— L.  J.  Nash. 

5th  Circuit — Philo  A.  Orton. 

6th  Circuit— R.  S.  Reid. 

7th  Circuit— E.  E.  Browne. 

8th  Circuit— J.  W.  Bashford. 

9th  Circuit— John  M.  Olin. 
10th  Circuit— Orlando  E.  Clark, 
nth  Circuit— H.  H.  Grace. 
12th  Circuil^R.  B.  Kirkland. 
13th  Circuit— Edwin  Hurlbut. 
14th  Circuit — Samuel  D.  Hastings,  Jr. 
15th  Circuit — C.  A.  Lamoreux. 
16th  Circuit — Neal  Brown. 
17th  Circuit— R,  J.  McBride. 
Secretary — Cornelius  I.  Haring. 
Treasurer — John  B.  Sanborn. 

STANDING   COMMITTEES. 

Executive  Committee — A.  A.  Jackson,  President; 
Cornelius  I.  Haring,  Secretary;  John  B.  Sanborn, 
Treasurer.  For  one  year — Charles  F.  Lamb,  W.  W. 
Wight.  For  two  years — Ernest  N.  Warner,  Howard 
L.  Smith.  For  three  years — E.  P.  Vilas,  A.  L.  San- 
born. 

Judicial   Committee — E.  P.  Vilas,  Chairman.    For. 
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one  year — George  G.  Sutherland,  P.  J.  Olawson.  For 
two  years — T.  C.  Ryan,  L.  J.  Nash.  For  three  years — 
Frank  M.  Hoyt,  Neal  Brown. 

On  Membership — Charles  F.  Lamb,  Chairman.  For 
one]year — George  B.  Hudnall,  W.  S.  Stroud.  For  two 
years — F.  W.  Houghton,  L.  W.  Halsey.  For  three 
years — Calvert  Spensley,  C.  H.  Tenney. 

On  Amendment  of  the  Law — A.  L.  Sanborn,  Chair- 
man. For  one  year— M.  G.  Jeffris,  A.  E.  Bleekman. 
For  two  years — L.  J.  Powell,  D.  E.  Kiordan.  For 
three  years — N.  S.  Gilson,  Edward  W.  Frost. 

On  Legal  Education — Howard  L.  Smith,  Chairman. 
For  one  year — Wm.  D.  Van  Dyke,  E.  W.  Chafin.  For 
two  years — George  F.  Merrill,  Francis  Williams.  For 
three  years— Burr  W.  Jones,  Lyman  E.  Barnes. 

On  Necrology  and  Biography — W.  W.  Wight,  Chair- 
man. For  one  year — F.  C.  Winkler,  M.  A.  Baker.  For 
two  years — T.  W.  Haight,  K.  K.  Kennan.  For  three 
years — C.  E.  Monroe,  M.  S.  Griswold. 

On  Publication — Ernest  N.  Warner,  Chairman.   For 
one  year — A.  S.  Douglas,  J.  M.  Whitehead.     For  two 
years — J.  P.  Towne,  T.  E.  Ryan.     P^or  three  years 
M.  S.  Dudgeon,  Emerson  Ela. 
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BANQUET    PROCEEDINGS. 


After-dinner  talks  at  the  banquet  held  at  Keeley's 
Hall,  Wednesday  evening,  March  1,  1905,  with  Judge 
Uomanzo  Bunn  as  the  special  guest  of  the  evening, 
were  as  follows: 

The  Toastmaster:  (Gentlemen,  it  is  my  first  duty  as 
well  as  ray  gi-eat  pleasure  to  give  a  welcome  to  all  our 
honored  guests  of  this  evening,  and  a  greeting  to  all 
who  are  members  of  this  Association.  It  is  my  second 
duty  as  well  as  my  great  pleasure  to  discharge  a  just 
obligation  and  say  that  this  Association  has  treated 
me  with  distinguished  consideration  in  deeming  me 
worthy  of  the  position  which  I  have  held  as  your 
president  during  the  preceding  year,  and  that  I  regard 
this  as  one  of  ^^the  pleasant  associations  connected 
with  my  professional  life. 

It  is  with  great  pleasure  that  the  Bar  Association  of 
Wisconsin  is  permitted  to  welcome  to  this  banquet  as 
its  special  guest  this  evening,  the  Hon.  Romanzo 
Bunn. 

(Great  Applause.) 

For  many  years  Judge  Bunn  occupied  a  judicial 
position,  nine  years  as  a  judge  of  the  circuit  court  of 
this  state,  and  for  twenty-eight  years  as  judge  of  the 
federal  court  of  the  western  district  of  Wisconsin. 
During  this  extended  judicial  career  he  has  discharged 
the  important  dutiesof  his  position  with  distinguished 
ability,  fearless  integi'ity  and  impartial  judgment,  and 
w^on  the  respect  and  confidence  of  the  public  and  the 
love  and  trust  of  the  bar. 
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Before  calling  for  a  response  to  the  lirst  toast  of  the 
evening,  let  me  ask  you  to  join  in  drinking  a  toast  to 
the  health  and  long  life  of  our  guest  of  honor,  Hon. 
Romanzo  Bunn.     (Great  applause.) 

(Judge  Bunn's  health  was  then  drunk.) 

The  Toastmaster:  Upon  an  occasion  like  this  Judge 
Caldwell  of  the  ninth  judicial  circuit  of  the  federal 
courts,  when  called  upon  to  respond  to  a  toast,  pre- 
faced his  remarks  so  as  to  indicate  the  condition  of  his 
feelings  about  as  follows:  "An  after  dinner  speech," 
he  said,  "  is  a  kind  of  intellectual  skirt  dancing  that  I 
know  nothing  about.  To  prevent  misapprehension  I 
will  take  the  precaution  to  add  that  I  do  not  know 
anything  about  any  kind  of  skirt  dancing.  When  I 
fall  into  the  hands  of  one  of  those  despots  called  toast- 
masters,  I  feel  like  the  old  darkey  down  in  Arkansas 
who  had  lost  four  wives.  After  he  had  lost  the  fourth, 
his  pastor  called  on  him  and  asked  him  how  he  felt, 
to  which  he  responded  *  Well,  brother  Johnson,  I  feel 
like  I  was  in  the  hands  of  an  allwise  unscrupulous 
Providence.' "     (Laughter.) 

I  hope  none  of  those  who  will  be  asked  to  say  some- 
thing to-night  will  labor  under  the  embarassment  of 
Judge  Caldwell.  The  Executive  Committee  did  not  in- 
tend that  this  banquet  should  be  given  over  entirely 
to  the  judiciary,  resigned  or  unresigned;  such  a  mon- 
opoly would  not  be  in  accordance  with  any  constitu- 
tion, written  or  unwritten.  So  the  programme  is  that 
one  at  least  in  the  active  practice  of  the  profession 
will  address  you.  He  will  tell  you,  perhaps,  some- 
thing of  the  profession  of  the  law,  but  more  doubtless 
of  what  you  will  rejoice  to  learn,  the  business  lawyer. 
If  he  be  wise  and  sincere  he  will  point  a  moral  and 
and  make  you  feel  at  home,  by  reminding  you  of  the 
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remark  of  a  New  York  lawyer  who  had  taken  his  an- 
nual passage  to  Europe  to  spend  a  summer  vacation 
and  then  failed  to  go.  When  called  upon  for  an  ex- 
planation he  said,  '* Why,  yes,  he  had  taken  his  passage 
and  had  intended  to  go,  but  one  of  his  rich  clients  had 
died,  and  he  was  afraid  that  if  he  should  go  across 
the  Atlantic  the  heirs  would  get  all  the  property." 
(Laughter.) 

Permit  me  to  introduce  the  Hon.  Timothy  E.  Ryan, 
of  the  Saratoga  of  the  west,  who  will  respond  to  the 
sentiment,  as  Choate  once  said, "  The  Relation  of  Com- 
merce to  the  Law,  the  one  great  relation  of  the  client 
to  the  lawyer." 

Mr.  Timothy  E.  Ryan,  of  Waukesha:  Mr.  Toast- 
master,  honored  guest  and  brethren  of  the  bar:  I  fear 
that  the  lower  court  of  public  opinion  estimates  the 
lawyer  as  an  educated  gentleman  (that  sometimes  is 
a  violent  supposition )  who  rescues  your  estate  from 
the  hands  of  its  enemy  and  keeps  it  himself. 

(Laughter.) 

The  question  that  concerns  lawyers  of  the  present 
day  is-  is  the  profession  of  the  law  receiving  and 
maintaining  the  respect  that  it  has  received  in  the 
past,  or  is  it  degenerating  into  a  business.  I  was  in 
Chicago  but  a  short  time  ago,  and  a  young  lawyer 
friend  of  mine  approached  an  ex-judge  and  addressed 
him  as  follows:  "Judge,  I  am  glad  to  see  you.  How 
is  the  legal  profession?"  The  judge  replied:  "Young 
man,  you  are  the  only  lawyer  that  has  spoken  to  me 
correctly  in  many  a  day.  Most  of  them  say:  *Well, 
judge,  how  is  the  law  business'  the  profession  has  de- 
generated into  a  business,  and  1  am  not  a  business 
man,  therefore,  I  know  nothing  of  either." 

It  is  true  that  we  are  told  by  the  old  school  lawyers 
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that  a  lawyer  is  seized  of  an  estate  more  secure  than 
an  interest  in  land,  with  rents  and  profits  that  are 
more  to  be  appreciated  than  the^  i?ents  and  profits  of 
real  estate. 

However,  in  the  evolution  of  business  we  find  that 
there  is  more  or  less  evolution  in  the  profession:  and 
we  are  sorry  to  say  that  the  profession  has  degener- 
ated more  or  less  into  a  business.  We  are  all  aware 
that  in  active  practice  today,  for  the  purpose  of  being 
useful  in  the  profession,  it  is  necessary  that  we  should 
have  more  or  less  of  a  business  education  to  make  our 
advice  and  counsel  sought  and  desirable  for  clients. 

The  question  is  how  are  lawyers  going  to  receive 
the  business  training  that  we  should  have  in  order  to 
meet  this  condition.  We  enter  our  university,  or  we 
graduate  from  our  high  school  or  college,  all  primed 
with  theories  of  the  law;  we  take  a  law  course  in  one 
of  our  law^  schools,  we  are  again  primed  with  the 
theory  and  philosophy  of  the  law. 

We  go  out  into  the  world  as  professional  men,  with- 
out any  experience  in  the  active  business  affairs  of 
life,  and  therefore,  of  very  little  use  to  our  clients. 
We  know  that  the  bulk  of  business  is  being  done  today 
by  corporations,  and  that  they  are  seeking  the  services 
of  lawyers,  not  so  much  because  of  their  superior 
knowledge  of  the  law,  but  for  the  purpose  of  securing 
the  benefit  of  their  knowledge  of  the  law  as  practi- 
cally applied  to  business  affairs.  I  say,  that  it  be- 
hooves those  who  have  charge  of  the  education  and 
training  of  young  men  for  the  legal  profession  today 
to  call  their  attention  to  the  fact  that  it  is  also  neces- 
sary that  they  should  have  some  practical  knowledge 
of  business  affairs. 

The  ordinary  lawyer  hesitates  to  say  that  there  is 
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any  business  in  connection  with  his  profession,  unless 
it  is  the  business  perhaps  of  collecting  his  fees,  and 
that  of  course  is  always  a  very  troublesome  business 
indeed  for  the  lawyer.  Just  exactly  how  to  make 
charges,  and  to  make  just  charges  and  to  collect  them, 
is  a  problem  that  has  caused  more  or  less  difficulty  to 
every  lawyer  in  practice.  Just  how  to  determine  what 
charges  to  make  for  certain  services  in  the  profession 
is  a  difficult  problem.  There  are  no  rules  to  guide  you 
and  many  times  when  honest  and  just  charges  are 
made  for  professional  services  the  lawyer  stands 
charged  with  an  attempt  to  extort  an  unreasonable 
fee  from  his  client,  the  client  not  appreciating  for  a 
moment  the  many  hard,  laborious  days  that  the  law- 
yer has  spent  upon  his  cause  in  preparation,  of  the 
many  troublesome  days  that  he  has  spent  in  court  on 
the  trial  of  the  cause,  or  the  many  troublesome  days 
that  he  has  spent  after  the  case  is  disposed  of  in  pre- 
paring the  findings  and  judgment  in  the  case.  So  we 
are  often  accused  of  making  unjust  charges  by  our 
clients.  All  these  questions  are  questions  of  the  busi- 
ness side  of  the  law.  There  are  questions  that  most 
every  lawyer  has  to  work  out  for  himself,  that  he  has 
to  rely  upon  his  own  judgment  to  determine;  and  the 
best  advise  is  for  a  lawyer  under  circumstances  of  this 
kind  to  always  try  and  do  that  which  is  just  to  his 
client  and  also  to  do  that  which  is  just  to  himself,  be- 
cause the  world  today  has  but  little  respect  for  the 
unsuccessful  lawyer.  It  is  the  lawyer  who  is  success- 
ful in  making  charges  and  in  collecting  fees  that 
seems  to  attract  the  respect — yes,  I  am  free  to  say — of 
the  profession  itself  as  well  as  the  business  world,  be- 
cause the  lawyer  that  works  hard  and  diligently  for 
his  clients  and  in  their  interests,  and  neglects  to 
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charge  and  collect  his  fees,  will  soon  find  himself  in  a 
position  where  he  is  bound  to  lose  the  respect  of  the 
outside  world,  and  the  respect  of  the  bench  and  the 
respect  of  the  profession  because  of  his  financial 
weakness. 

These  questions  are  practical  business  questions  for 
the  lawyer.  We  all  know  that  we  belong  to  and  love 
one  of  the  noblest  professions  that  is  known  to  the 
world,  a  profession  that  is  considered  throughout 
every  civilized  nation  as  one  of  the  cultured  profes- 
sions of  society ;  and  yet  it  is  confronted  with  many 
troubles  and  many  trials  and  many  tribulations,  be- 
cause of  the  business  features  of  it,  and  through  the 
lack  of  business  training  that  we  lawyers  seem  to 
suffer  from. 

To  be  useful  today  in  the  profession  I  contend  calls 
for  a  lawyer  with  the  best  kind  of  judgment  upon 
almost  all  propositions.  Many  great  corporations 
today  are  guided  by  the  skilled  hand  of  the  trained 
lawyer,  and  when  he  is  skilled  and  trained,  both  in 
the  profession  and  business  affairs,  he  is  able  to  com- 
mand compensation  for  his  services  that  will  be  full 
reward  for  the  efforts  that  he  makes;  but  even  if  he 
is  trained  in  the  profession,  full  of  theory,  able  to  turn 
to  rules  of  the  law  and  decisions  and  call  the  volume 
of  the  report  and  the  page,  if  he  lacks  in  depth  of 
judgment,  he  fails  to  be  useful  to  the  client  engaged 
in  the  hustle  and  bustle  of  the  present  business  age. 

A  distinguished  lawyer  of  the  New  York  bar  but  a 
short  time  ago  wrote  an  attractive  article  in  which  he 
claimed  that  the  legal  profession  was  now  commer- 
cialized, as  well  ds  most  every  other  profession  in  the 
world.  But  my  friends  and  brethren  of  the  bar,  I  do 
not  agree  with  him.    I  believe  that  the  science  of  the 
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law  and  the  profession  of  the  law  never  can  become 
commercialized;  but  I  believe  that  it  is  necessary  for 
those  that  desire  to  be  successful  practitioners  of  the 
law  in  the  future  to  lose  no  opportunity  offered  of 
broadening  their  judgment  and  preparing  themselves 
for  active  practice  in  the  present  evolution  of  business 
likewise  the  profession.     (Great  applause.) 

The  Toastmaster:  I  have  not  had  an  opportunity 
to  inquire  as  to  the  subject  matter  of  the  response  to 
the  next  toast.  I  hope,  however,  the  title  may  not 
mislead  you  as  perhaps  you  might  think  that  the  word 
"  democracy  "  had  something  in  it  relating  to  politics, 
and  if  you  thought  that  perhaps  you  might  say  that 
we  supposed  that  that  kind  of  democracy  had  not  only 
waned,  but  had  already  died  last  November  (Laugh- 
ter), but  I  think  from  the  character  of  the  gentleman 
who  is  to  respond  to  this  toast,  that  that  is  not  the 
sort  of  democracy  that  he  has  in  mind  when  he  pro- 
poses to  discuss  this  question.  The  gentleman  who  is 
to  respond  to  this  toast  is  a  practising  attorney  in  the 
city  of  Cleveland,  but  he  has  found  time  outside  of  his 
professional  work  to  study  certain  problems  relating 
to  municipal  government.  He  has  studied  the  subject 
to  the  extent  that  he  has  been  honored  by  a  call  to 
the  state  university  under  the  direction  of  the  De- 
partment of  Economics  here,  tx)  come  and  deliver  the 
special  course  of  lectures  on  municipal  government,  in 
which  he  is  now  engaged.  I  have  the  pleasure  of  ask- 
ing Mr.  Frederick  C.  Howe  of  Cleveland,  Ohio,  to  re- 
spond to  the  toast  under  the  title  "  Is  Democracy  on 
the  Wane."     (Great  applause.) 

Mr.  Frederic  C.  Howe,  of  Cleveland,  Ohio:  Mr. 
President  and  fellow  members  of  the  bar:     When  I 
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consider  th^  uniform  kindness,  courtesy  and  hospi- 
tality that  has  been  extended  to  me  by  your  city,  by 
your  university  and  by  this  Association,  I  can 
not  but  feel  that  the  title  suggested  in  my  toast  is  pos- 
sibly a  bit  like  the  old  habit  which  I  am  told  pre- 
vailed among  the  Egyptians,  of  bringing  in  a  mummy 
at  a  feast,  which  was  passed  around  for  the  purpose 
of  reminding  the  guests  of  the  seriousness  of  life. 
And  yet  I  assure  you,  after  ten  days  stay  in  your  city, 
that  I  feel  very  much  like  a  friend  of  mine  who  on 
his  return  from  Kentucky,  where  he  had  gone  to  pur- 
chase some  horses,  said  to  me:  ''Howe,  I  believe  you 
once  lived  in  the  south?"  "Yes,"  I  said,  "I  did  live  in 
the  south  some  time."  "Well,  the  people  of  Kentucky 
are  the  most  hospitable  people  in  the  world."  When 
I  reached  my  destination  a  planter  took  me  to  his 
home  and  after  we  had  a  comfortable  dinner  he  said, 
"Now  w^e  will  go  to  bed,  because  we  are  going  to  get 
up  early  in  the  morning."  I  went  to  bed  early  and  it 
seemed  as  though  I  had  hardly  closed  my  eyes  when 
somebody  rapped  on  the  door.  I  said,  "Come  in." 
The  door  opened,  and  a  darkey  came  in  l)earing  a  tray. 
"Who  is  that?"  I  asked.  The  darkey  answered,  "Just 
me,  suh,  John,  suh,  heah  is  a  cocktail,  suh,  massa  made 
it  for  you  suh."  I  replied,  "John,  it  aint  more  than 
3  or  4  o'clock  in  the  morning,  I  don't  want  a  cocktail," 
"Better  take  it,  suh,"  he  said.  Massa  made  it  for  you, 
suh."  I  took  that  coctail  reluctantly  and  turned  over 
and  went  to  sleep. 

It  seemed  as  though  I  had  barely  fallen  asleep  when 
somebody  rapped  again  on  the  door.  "What  is  it,"  1 
said.  The  door  opened  and  there  was  John  again. 
"It  is  me,  suh,  John,  suh,  heah  is  a  cocktail  suh,  massa 
made  it  for  you  suh,  you  better  take  it  suh."    There 
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seemed  to  be  no  other  alternative,  so  I  took  the  cock- 
tail and  went  to  sleep  again.  In  a  short  time  there 
was  another  knock  on  the  door,  and  I  said,  "Well, 
what  is  it?"  "It  is  me,  suh,  John,  suh,  here  is  a  cock- 
tail, suh/'  "Why  John,  I  have  already  had  two  cock- 
tails. I  never  drink  a  cocktail  before  breakfast,  take 
it  away,  1  don't  want  it."  But  the  darkey  was  irre- 
pressible. "It  is  me,  suh,  John,  suh.  Here  is  a  cock- 
tail suh,  massa  made  it  for  you  suh,  and  he  says  it  is 
the  last  cocktail  you  will  have  before  breakfast,  suh." 
(Laughter.)  And  so  I  feel  to-night  that  it  is  ungra- 
ciousness itself  to  raise  the  question,  "Is  democracy  on 
the  wane"  in  a  community  whose  hospitality  I  have 
found  love  democracy  itself.  And  yet  this  is  a  ques- 
tion we  are  all  thinking  about  these  days.  It  is  a 
question  with  which  newspaper  and  magazine  con- 
front us  every  morning;  it  is  a  question  on  which  one 
of  the  most  distinguished  federal  judges  of  the  west. 
Judge  Grosscup,  recently  contributed  an  article  to 
}fc('lure\s  Mayaz'nie,  in  which  he  said  in  substance: 
"We  are  (if  I  mistake  not)  in  the  midst  of  a  sweep 
of  events  which  if  not  turned  to  a  purpose  widely 
different  from  that  which  now  confronts  us,  will  bring 
about  a  condition  in  which  the  acquisition  of  prop- 
erty by  the  great  mass  of  the  people  will  cease  to  be 
one  of  the  opening  and  controlling  motives  of  our 
lives,  a  condition  which  will  mean  social  and  political 
revolution.  We  are  approaching  a  condition  in  which 
our  society  is  being  divided  into  two  hostile  camps, 
the  camp  of  those  who  have  and  the  camp  of  those 
who  have  not.  Ahead  lies  the  road  to  paternalism; 
to  the  left  lies  the  road  to  socialism." 

Such  are  the  words  of  Judge  Grosscup.     And  we, 
representing  the  bench  and  the  bar,  may  fairly  take 
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such  an  indictment  of  our  institutions  under  consid- 
eration. Is  it  true  that  America  is  being  divided  into 
two  great  camps?  Are  we  confronted  by  the  alterna- 
tive that  Judge  Grosscup  prophesied. 

For  my  own  satisfaction,  I  have  taken  the  trouble 
to  gather  what  facts  I  could  on  the  question. 

Many  men  are  still  living  whose  memory  goes  back 
to  the  first  timid  experiments  in  mining  anthracite 
coal  in  northeastern  Pennsylvania.  To-day  those 
barren  timberlands  are  valued  at  hundreds  of  millions 
of  dollars,  their  annual  output  aggregates  $2(K),00(),000. 
Upon  the  output  the  entire  Atlantic  seaboard  is  de- 
pendent for  its  light,  heat  and  fuel,  while  three-quar- 
ters of  a  million  people  are  dependent  for  their  wages, 
their  standard  of  living,  the  prices  they  shall  pay  for  the 
necessities  of  life,  upon  the  decision  of  a  single  man 
who  controls  the  securities  which  overlie  that  prop- 
erty. 

Moreover,  state  after  state  was  underlaid  with 
broad  areas  of  bitinumous  coal  lands.  From  the 
farmer  they  passed  to  the  independent  operator,  and 
from  the  independent  operator  to  the  railroad. 

In  the  past  few  years  competion  has  been  crushed, 
the  independent  operator  has  been  pushed  out,  by  such 
methods  as  have  recently  been  laid  bare  by  the  Inter- 
state Commerce  Commission,  of  the  dealings  between 
the  Santa  Fe  railroad  and  the  Colorado  Fuel  and  Iron 
Company. 

Shortly  after  the  war,  petroleum  was  discovered  in 
northeastern  Pennsylvania.  In  less  than  a  genera^ 
tion  that  discovery  has  made  one  billionaire  and  a 
score  of  men  who  count  their  millions  by  the  hun- 
dred. From  out  that  generosity  of  nature  a  financial 
fabric  has  been  reared  whose  tributaries  include  trans- 
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portation  systems  by  land  and  navies  by  sea,  as  well 
as  mines  of  gold,  silver,  coal,  iron  and  copper,  not  to 
speak  of  banks,  trust  companies  and  insurance  com- 
panies, whose  ramifications  no  man  can  tell.  No 
hamlet  is  so  obscure,  and  no  nation  so  powerful  that 
it  does  not  pay  tribute  to  these  men  who  have  woven 
the  influence  of  petroleum  into  the  political,  social 
and  financial  life  of  America. 

Men  were  still  moving  westward  in  answer  to  the 
call  of  the  prairies,  when  the  barren  hills  of  Minne- 
sota, Wisconsin  and  Michigan  opened  up  their  un- 
touched ores  to  man.  Acres  of  gold  were  not  more 
precious  than  these,  for  steel  has  become  king,  and  the 
Bessemer  ores  which  within  ten  years  were  appraised 
as  barren  timber  lands,  have  been  since  valued  by  the 
United  States  Steel  corporation  at  from  one  thousand 
to  two  thousand  million  dollars.  To-day  the  United 
States  steel  corporation  controls  the  steel  business  of 
the  world.  But  it  enjoys  that  control  not  through 
the  skill  and  ingenuity  of  its  founders;  not  through 
the  mammoth  plants  of  the  Carnegie  Company;  it  en- 
joys that  control  of  the  markets  of  the  world,  because 
of  its  ownership  of  your  iron  mines,  and  the  iron 
mines  of  Minnesota  and  Michigan,  as  well  as  the  coal 
fields  and  the  transportation  systems  of  America,  into 
which  it  has  woven  its  existence. 

All  over  America  provision  has  been  made  for  a 
wonderful  civilization;  and  yet  no  state  in  America 
has  reserved  a  royalty  for  the  use  of  those  resources; 
no  state  with  which  I  am  familiar  has  so  much  as 
placed  them  on  her  tax  duplicate  for  more  than  their 
farming  value. 

Allied  with  all  these  natural  resources  are  the  trans- 
portation systems,  the  nation's  highways,  the  arteries 
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of  our  life.  Road  has  been  consolidated  with  road 
and  system  with  system  until  to-day  the  177,000  miles 
of  railways  have  been  united  into  six  great  groups. 
And  these  groups  are  linked  and  bound  together  by  a 
community  of  interest  and  by  division  of  teri'itory 
until  the  consummation  of  one  great  railroad  corpora- 
tion under  a  single  master  hand  seems  not  a  long  way 
off. 

Within  these  hands  the  wealth  of  America  lies.  Not 
only  its  wealth,  but  what  is  far  more  ominous,  its  in- 
dustry, its  commerce,  its  wages,  its  standard  of  living 
as  well,  for  whoever  controls  the  railways  of  the 
country  controls  its  commerce. 

These  values  already  amount  into  the1}illions;  they 
are  growing  by  leaps  and  bounds.  I  recently  had  oc- 
casion to  investigate  Moody's  "Truth  About  Trusts,'' 
a  Wall  street  publication,  and  checking  off  the  first 
twenty  corporations,  including  the  railways,  I  found 
their  aggregate  value  was  twelve  billion  dollars.  And 
over  the  title  of  each  one  of  these  corporations  was 
such  an  inscription  as  this:  "Standard  Oil  Dominion," 
"Standard  Oil  Dominion,"  "Standard  Oil  Dominion," 
"Ryan-Standard  Oil  Dominion,"  "Morgan-Rockefeller 
Dominion,"  "Rockefeller-Harriman  Dominion."  And 
twelve  billion  is  one-eighth  of  the  total  wealth  of 
America.  And  yet  that  is  but  a  beginning  of  the 
enumeration.  It  does  not  include  the  pipe  lines,  the 
banks,  the  trusts,  the  insurance  companies,  and  the 
public  service  corporations  of  New  York  and  Phila- 
delphia whose  aggregate  value  amounts  to  many  bill- 
ions more. 

That  is  the  one  camp  to  which  Judge  Grosscup 
refers.  Also  the  other.  There  has  recently  come  out 
an  epoch  making  work  by  a  man  named  Robert  Hun- 
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ter  who  says  that  at  the  present  time  in  the  great  in- 
dustrial centers  of  America,  twenty-five  per  cent,  of 
the  people  are  in  poverty:  "I  am  assured"  he  said, 
"that  ten  millions,  possibly  fifteen  millions,  possibly 
twenty  millions  of  the  people  of  the  United  States  are 
in  poverty.  Three  hundred  thousand  people  were 
evicted  last  year,  for  the  non-payment  of  rent  in  New 
York,  more  than  were  evicted  in  the  whole  country  of 
Ireland  in  ten  years'  time."  And  so  these  statistics 
go.  And  this  is  but  indicative  of  the  camp  of  those 
who  have  not. 

The  size  of  this  question  (for  it  is  to  me  the  most 
momentous  question  before  the  American  people) 
causes  the  personal  equation  to  sink  out  of  sight.  As 
a  matter  of  fact  it  is  not  a  personal  question  at  all. 
I  have  no  criticism  to  offer  on  those  who  obtain  fran- 
chises honestly,  I  have  no  condemnation  for  the  men 
who  acquire  monopolies  without  corruption.  No  cen- 
sure for  the  men  who  have  builded  and  woven  the  in- 
dustrial fabric  of  America  into  the  situation  in  which 
it  is  to-day. 

But  what  of  our  democracy,  what  of  our  institutions 
that  permit  the  banks  and  the  insurance  companies, 
the  trust  companies,  the  repository  of  eighty  million 
peoples'  savings,  to  build  up  such  a  system  as  this? 

I  would  not  refer  to  this  did  it  not  seem  to  me  to  be 
a  matter  which  commended  itself  to  us  all  as  lawyers. 
For  not  only  is  it  the  pride  of  our  profession  that  every 
wrong  has  a  remedy,  but  to  us  the  public  has  ever 
looked  for  its  judges,  its  legislators,  for  those  who  in 
time  of  need  step  forward  for  the  protection  of  de- 
mocracy and  liberty.  If  we  are  in  fact  confronted 
with  the  alternative  suggested  by  Judge  Grosscup,  of 
paternalism  on  the  one  hand  or  socialism  on  the  other, 
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then  is  it  not  due  to  the  fact  that  undue  emphasis  has 
been  placed  by  us  upon  the  material  side  of  life.  Has 
not  too  little  emphasis  been  laid  upon  human  rights, 
human  liberties  and  human  freedom.  And  is  it  not 
possible  for  those  to  whom  the  public  will  come  for 
the  self-demand  of  these  questions,  at  Washington,  in 
in  our  states  and  in  our  cities,  to  so  shift  the  emphasis 
to  human  rights  and  so  avoid  those  alternatives  and 
reclaim  democracy  to  the  traditions  and  ideals  of  the 
past? 

(Great  applause.) 

The  Toastmaster:  There  are  many  characteristics 
here  common  to  the  judges  of  the  state  and  judges  of 
the  federal  bench.  They  are  both  human  —  to  err  is 
human,  to  forgive,  divine  —  they  both  are  fond  of  the 
expression  "  Petition  for  rehearing  denied;"  they  both 
depend  a  good  deal  for  the  law  which  they  hand  down 
upon  the  lawyers  who  hand  it  up;  but  there  is  this  one 
difference  at  least:  the  judges  of  the  state  court  are 
supposed  to  take  judicial  notice  and  are  presumed  to 
know  the  common  law  of  the  country  and  the  statutes 
of  their  own  states;  but  federal  judges  are  deemed 
without  pleading  and  without  evidence,  not  only  to 
know  all  this,  and  also  all  international  law,  all  trea- 
ties and  all  acts  of  congress,  but  also  to  know  the  laws 
and  statutes  of  every  one  of  the  fifty  states  and  terri- 
tories of  the  union,  and  the  law  governing  all  our  vast 
possessions  in  the  islands  of  the  sea.  In  what  other 
respects  the  two  courts  agree  or  differ  I  leave  to  be 
told  by  one  who  stands  foremost  in  the  judicial  honors 
of  the  state  and  foremost,  as  you  will  all  agree  with 
me,  in  the  affections  of  the  bar,  Chief  Justice  John  B. 
Cassoday. 

Chief  Justice  John  B.  Cassoday:    Mr.  Toastmaster 
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and  members  of  the  Wisconsin  State  Bar  Association: 
It  gives  me  great  pleasure  to  join  with  the  bar  of  the 
state  in  doing  special  honor  to  the  distinguished  guest 
of  the  evening.     (Great  applause). 

A  few  weeks  ago  when  I  saw  it  announced  that 
Judge  Bunn  had  retired  on  full  salary,  (Oreat  ap- 
plause) for  a  moment  1  queried  to  myself  as  to  just 
what  kind  of  a  sensation  that  would  be  to  him  when 
he  drew  his  salary  as  compensation  under  such  circum- 
stances, (Laughter),  but  a  moment's  reflection  con- 
vinced me  that  I  never  could  realize  that  pleasure, 
and  the  sooner  I  dismissed  it  the  better  it  w^ould  be  for 
me  (Laughter  and  applause). 

I  have  known  Judge  Bunn  personally  for  nearly  forty 
years.  During  all  that  time  he  has  occupied  the  bench, 
either  in  the  sixth  circuit  or  in  the  federal  court.  It 
never  was  my  pleasure  to  appear  before  him,  profes- 
sionally—and of  course  he  never  appeared  before  our 
court,  but  during  that  time  his  conduct,  as  a  judge  and 
a  citizen  —  so  far  as  I  am  aware,  and  so  far  as  I  have 
ever  heard,  has  been  highly  worthy,  able  and  honor- 
able (Great  applause)  and  appreciated  by  the  bar  of 
the  state,  and  the  people  of  other  states.  The  worst 
thing  I  ever  heard  about  Judge  Bunn  was,  that  he 
would  play  a  sharp  game  of  whist,  but  they  say  that 
when  his  son  George  comes  down  from  St.  Paul  the 
judge  has  to  take  a  back  seat.  (Laughter).  1  have 
also  heard  it  charged  that  he  fishes  over  time,  even 
after  he  has  got  a  full  supply,  and  when  the  uncaught 
fish  cry  aloud  for  him  to  stop.  But  these  things  are  all 
out  of  my  line  of  business  as  you  may  be  aware,  and 
of  course  I  have  no  knowledge  or  information  sufficient 
to  form  a  belief  on  those  subjects. 

During  his  term  as  federal  judge,  there  has  never  to 
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my  knowledj^e  been  any  conflict  between  the  state  and 
federal  courts.  I  do  not  attribute  this  wholly  to  Judge 
Biinn;  I  think  the  bar  generally  and  courts  generally 
know  far  more  about  the  jurisdiction  of  the  two  gov- 
ernments and  the  courts  of  the  two  governments,  than 
they  did  fifty  or  sixty  years  ago.  I  remember  well 
when  Judge  David  Davis  of  the  Supreme  Court  of 
l-nited  States  held  court  here  for  the  last  time,  thirty- 
two  years  ago  the  coming  June,  he  made  this  remark 
up  at  the  hotel  here  on  the  steps:  "When  I  first  went 
on  to  the  Supreme  Bench  of  the  l-nited  States,  ten 
years  ago,  nearly  all  western  cases  were  argued  by  east- 
ern lawyers,  but  things  have  changed  since  then  and 
now  the  lawyers  in  the  west  argue  their  own  cases,  as 
it  always  should  be." 

Prior  to  the  war  it  used  to  be  boldly  announced  — 
occasionally-  that  federal  troops  had  no  right  to  be  in 
any  state  without  its  permission,  but  where  else  could 
they  l)e  except  the  District  of  Columbia  and  the  terri- 
tories? And  then  they  could  not  go  from  one  to  the 
other  without  going  through  the  states.  The  conflict 
was  severe  before  the  war.  The  nature  of  the  conflicts 
are  illustrated  by  such  cases  —  for  instance  as  Marten 
against  Hunter;  McCullough  vs.  Maryland;  Cohens  vs. 
Virginia;  (libbons  vs.  Ogden;  Ableman  vs.  Booth,  and 
a  host  of  other  cases  that  might  be  mentioned.  Per- 
haps as  good  an  illustration  of  that  conflict  as  could  be 
found  anywhere,  would  be  in  the  Tarble  case,  in  the 
13th  of  Wallace,  which  arose  here  in  Madison.  There 
was  a  regiment  at  Camp  Randall;  the  troops  had  been 
raised  under  the  state  laws:  there  was  no  attempt  made 
to  interfere  while  they  were  in  that  condition;  but  after 
they  were  sworn  in  and  mustered  into  the  federal  ser- 
vice and  become  National  troops,  an  application  was 
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made  to  a  commissioner  here  in  Madison  to  take  one 
of  them  out  of  the  regiment  by  habeas  corpus,  and  he 
was  taken  out,  and  the  decision  of  the  commissioner 
was  affirmed  by  our  Supreme  Court.  The  case  went 
to  the  Supreme  Court  of  the  United  States  and  was 
there  reversed,  and  I  have  often  thought  that  the  opin- 
ion of  Mr.  Justice  Field  in  that  case  w^as  one  of  the 
clearest  and  most  terse  statements  of  the  true  relation 
of  the  two  governments  that  could  be  found  in  the 
books.  I  have  deemed  it  prudent— in  view  of  the  fact 
that  there  are  many  young  lawyers  here,  to  quote  a 
few  extracts  from  that  opinion:  "There  are  within  the 
limits  of  each  state  two  governments  —  restricted  in 
their  spheres  of  action  but  independent  of  each  other, 
and  supreme  within  their  respective  spheres.  Each 
has  its  separate  departments;  each  has  its  distinct 
laws,  and  each  has  its  own  tribunals  for  their  enforce- 
ment. Neither  government  can  intrude  within  the 
jurisdiction,  nor  authorize  any  interference  therein, 
by  its  judicial  officers  with  the  action  of  the  other. 
The  two  governments  in  each  state  stand  in  their  re- 
spective spheres  of  action  in  the  same  independent  re- 
lation to  each  other,  except  in  one  particular,  that  they 
would  if  their  authority  embraced  distinct  territories. 
That  particular  consists  in  the  supremacy  of  the  au- 
thority of  the  United  States  when  any  conflict  arises 
between  the  two  governments."  That  is  obvious  from 
the  fact  that  the  constitution  of  the  United  States  de- 
clares that  that  constitution  and  the  laws  and  treaties 
made  in  pursuance  thereof,  are  the  supreme  laws  of 
the  land,  anything  in  the  constitution  or  laws  of  anj^ 
state  to  the  contrary  notwithstanding.  The  Supreme 
Court  of  the  United  States  is  necessarily  the  ultimate 
tribunal  to  construe  and  declare  such  federal  laws. 
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The  Debs  case  is  another  good  illustration.  There 
the  mob  apparently  with  the  acquiescence  of  munici- 
pal and  state  authorities  stepped  in  and  destroyed  in- 
terstate commerce,  stopped  the  mails  and  interrupted 
the  business  of  the  whole  country;  but  we  happened 
to  have  in  the  executive  chair  at  Washington  a  man 
who  knew  the  law  and  had  the  nerve  to  enforce  it, 
and  it  was  enforced.     (Great  applause.) 

Government  by  injunction,  when  properly  issued,  is 
government  by  law.     (Great  applause.) 

Thus  the  American  courts,  aided  by  the  American 
bars,  have  opened  the  eyes  of  partizan  blindness  and 
directed  the  footsteps  of  misguided  patriotism.  Let  us 
all  be  proud  of  our  noble  profession  w^hich  has  done  so 
much  to  safeguard  the  republic  from  its  very  iiicep- 
tion  down  to  the  present  moment  of  time.  (Great 
applause.) 

The  Toastmaster:  It  was  an  English  lawyer  wiio 
said  that  the  further  he  went  west  the  more  he  was 
convinced  that  the  wise  men  came  from  the  east. 
(Laughter.)  If  you  will  glance  over  the  names  of  the 
speakers  on  the  programme,  including  our  honored 
guest  and  my  humble  self,  you  win  find  that  every  one, 
except  perhaps  the  gentleman  from  Cleveland,  wdiose 
origin  I  have  not  ascertained,  was  born  in  the  State  of 
New  York,  which  to  the  residents  of  this  state  has 
been  known  as  the  east. 

Among  these  wise  men  of  the  east,  one  with  an  an- 
cestry distinguished  for  judicial  learning,  came  to  Mil- 
waukee almost  fifty  years  ago  and  since  the  day  of  his 
coming  has  occupied  a  leading  position  in  the  profes- 
sion of  the  law,  and  for  the  last  seventeen  years  an 
honored  seat  on  the  federal  bench.  Three  score  years 
and  ten  have  given  him  the  right  to  cease  his  judicial 
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labors,  and  we  of  the  bar  may  with  one  accord  pro- 
claim, "On  the  mountain  height  is  rest."  I  have  the 
honor  to  name  the  toast,  "Welccime  the  coming,  speed 
the  parting  guest,"  and  to  call  upotiJudge  James  (1. 
Jenkins  to  respond.     (Great  applause),* 

Judge  James  G.  Jenkins  of  Milwaukee:  •*  Mr.  Presi- 
dent, and  gentlemen  at  the  bar:  Life  is  k  riddle  and 
those  philosophers  who  have  considered  thfe  snbject 
have  given  it  up— I  mean  the  riddle,  not  the  life^we 
come  into  this  world  helpless,  we  grow  graduallj  to 
manhood,  we  learn  by  our  mistakes  and  failures,  we 
reach  the  zenith,  we  turn  our  faces  to  the  sunset,  and 
when  we  are  ripe  in  judgment,  made  wise  by  exper- 
ience, and  we  are  just  supposed  to  be  ready  to  live,  we 
have  to  go  and  meet  the  inevitable. 

That  perhaps  is  all  right,  but  I  have  often  thought 
that  I  would  liked  to  have  lived  in  the  days  of  Mr. 
Methuselah  when  one  could  acquire  a  ripe  judgment 
and  enjoy  longer  the  pleasures  of  life. 

I  am  assigned  to  welcome  the  coming  and  to  speed 
the  parting  guest.  Our  friend,  Judge  Bunn,  who  for 
so  many  years  has  honored  the  bench  and  honored 
himself,  havS  arrived  at  that  age  when  he  has  the  right 
to  retire  from  the  active  pursuits  of  life.  I  know  1 
but  echo  the  sentiments  of  every  member  of  the  bar 
when  I  say  that  he  carries  with  him  into  his  retire- 
ment, the  honor,  the  respect  and  the  love  of  every 
member  of  the  profession  (Great  applause);  and  no 
pleasanter  feeling,  no  pleasanter  recollection  will  ever 
come  to  him  in  his  retirement,  than  the  satisfaction 
of  being  assured  that  in  his  long  judicial  life  he  has 
fulfilled  the  expectations  of  that  profession  to  which 
he  belongs.  (^ Applause.)  The  press  may  assail,  the 
public   may  misunderstand,  but  the  bar  judges  cor- 


Digitized  by  VjOOQIC 


102  Wisconsin  State  Bar  Association 

*  • 
rectly  the  life  of  a  member  .of  the  bench,  and  his  work, 

and  can  be  relied  iipo^/tb  do  him  full  justice  (Ap- 
plause); and  so,  ther^^goctd  old  judge  like  Oincinnatus, 
returns  to  his  plo*3¥'*and  passes  the  remainder  of  his 

life  cultivatiijg;  the  soil,  enjoying  the  little  otiam  nnrt 
•  •  •* 

(lif/nitate  tllQjbvis  granted  to  him  in  the  holidays  from 
his  fafqi,  Wtlh  the  reading  of  Shakespeare,  fishing, 
follaY&iu^  in  the  footsteps  of  Isaac  Walton,  and  speed- 
iug^lfong  on  his  bicycle  (Great  applause  and  laughter) ; 
.  Va4j'd  I  trust  it  may  be  for  many  days  that  we  shall 
•/•v. know  that  he  is  thus  enjoving  his  age,  that  he  is  thus 
pursuing  the  even  tenor  of  his  ways  and  passing  the 
evening  of  his  days  in  peace  and  rest  and  in  delightful 
study. 

He,  with  my  friend  Judge  Dyer,  has  joined  the  se- 
lect circle  of  those  who  have  committed  judicial  sui- 
cide, but  still  we  know  that  even  if  that  be  an  offense, 
he  will  enjoy  the  punishment  which  waits  upon  us. 
(Laughter.) 

It  is  also  my  pleasant  duty  to  welcome  the  coming 
guest,  him  who  has  succeeded  to  the  position  which 
Judge  Bunn  has  vacated.  My  acquaintance  with  Judge 
Sanborn  has  been  limited  to  his  professional  life  and 
what  I  have  known  of  him  at  the  bar,  and  while  1 
have  been  upon  the  bench,  and  I  think  1  risk  nothing 
in  saying  that  he  will  prove  a  worthy  successor  of 
Judge  Bunn,  and  that  the  history  that  he  shall  write 
for  himself  will  be  one  full  of  honor  to  himself  and  of 
great  credit  to  the  profession,     ((ireat  applause. ) 

I  do  not  know,  gentlemen  of  the  bar,  whether  you 
fully  appreciate  how  dependent  the  judge  is  upon  the 
bar,  not  only  for  the  aid  which  they  give  him  in  argu- 
ment, but  in  the  moral  support  w^hich  they  give  him  — 
for   he  knows  that  with  the  bar,  and  with  the  bar 
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chiefly,  rests  the  reputation  which  he  may  make  upon 
the  bench;  and  it  has  been  to  the  credit  of  the  bar  that 
whenever  one  upon  the  bench  has  sought  to  do  his 
duty,  has  sought  to  judge  impartially,  has  sought  to 
fulfill  the  expectations  of  the  bar,  they  never  have 
withheld  their  support.  And  so  I  ask  what  I  know  in 
advance  will  be  given  to  Judge  Sanborn,  the  cordial 
welcome,  the  earnest  support,  the  cheerful  assistance 
of  the  bar  of  the  seventh  circuit.     (Great  applause.) 

The  Toastmaster:  There  is  a  proverb  put  down  in 
the  books  to  the  effect  that  lawyers  and  woodpeckers 
have  long  bills.  I  do  not  know  so  much  about  the 
length  of  the  bills  of  the  woodpeckers,  but  I  assume 
that  most  of  us  have  had  experience  with  the  length 
of  bills  in  equity,  and  also  with  the  length  of  bills  that 
come  to  our  offices  and  houses  with  great  regularity 
at  the  beginning  of  every  month.  Some  of  these 
monthly  bills  get  to  be  quite  short  and  merely  read, 
"bill  rendered."  (Laughter.)  Those  cause  us  the 
most  annoyance;  but  whether  the  bills  in  the  proverb 
refer  to  those  the  lawyers  render  to  their  clients,  or  to 
those  w^hich  are  rendered  to  the  lawyers,  they  don't 
seem  to  trouble  the  federal  judge  who  in  the  height  of 
his  glory  and  power,  after  a  term  of  thirteen  faithful 
years,  lays  aside  the  judicial  ermine  and  enters  into 
the  presence  of  a  magnanimous  and  powerful  corpor- 
ation, able  not  only  to  insure  his  life  but  to  insure  him 
an  adequate  compensation  for  life.     (Great applause.) 

You  will  agree  with  me  that  De  Tocqueville  was 
right  when  he  said:  "The  peace,  the  prosperity  and  the 
very  existence  of  the  union  are  vested  in  federal 
judges;"  and  you  will  also  agree  with  him  that  no 
higher  tribute  may  be  paid  to  any  man  than  to  say  of 
bim,  as  we  may  truly  say  of  one  who  is  to  respond  to 
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our  next  toast,  that  he  served  his  country  with  signal 
ability  and  uprij^htness,  as  a  federal  judge.  I  now  call 
upon  Judge  Charles  E.  Dyer  to  speak  to  you  on  as 
many  subjects  as  he  pleases,  his  subject  being  the 
"Obiter  Opinions  of  an  Ex- Judge."     ((Ireat  applause.) 

Judge  Charles  E.  Dyer,  of  Milwaukee:  Mr.  Presi- 
dent:   (lentlenien  of  the  Bench  and  Bar: 

Strange  things,  yet  in  some  aspects  not  strange,  hap- 
pen to  us  in  this  unaccountable  world.  In  various 
epochs  in  our  lives,  we  seem  to  be  transformed  into  dif- 
ferent beings  from  such  as  we  have  been,  or  such  as  we 
have  imagined  ourselves  to  be.  Today,  the  heat  of  am- 
bition, but  later,  that  ambition  undermined  and 
quenched  by  the  growing  love  of  retiracy  and  mental 
composure.  Sorrow  at  one  hour,  then  assuaged  and 
even  transmitted  into  the  ecstacy  of  joy.  The  witchery 
of  wealth  and  honors  may  enamour  us  for  a  time,  but 
at  last  they  give  way  to  the  greater  love  of  the  simple 
and  even  obscure  life.  The  associations  of  earlier 
years  all  gone,  the  original  objects  in  life — gained  or 
lost — having  faded  in  importance,  we  are  content  with 
reflections  upon  a  completed  career. 

The  contrasts  wrought  by  the  years,  are  often  so 
abrupt  that  sometimes  we  even  think  we  are  living 
when  we  are  in  some  sense  dead.  To  illustrate:  Some 
years  ago,-  as  time  has  flown,  a  good  many  years 
ago — Judge  Jenkins  made  an  address  to  the  bar  of 
Chicago  on  the  necrology  of  the  bench  of  the  seventh 
circuit.  1  have  occasion  to  remember  that  event  as 
you  will  as  you  wull  presently  observe;  and  naturally 
you  will  assume,  as  was  the  fact,  that  the  address  was 
a  most  interesting  and  scholarly  production.  Elo- 
quently and  faultlessly  he  portrayed  the  virtues, 
talents  and  achievments  of  the  jurists  who  had  gone 
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the  way  of  the  earth,  and  were  then  sleeping  in  their 
tombs.  In  chronological  statement,  in  analysis  of 
character,  in  discriminating  judgment  of  judicial  merit 
and  accomplishment,  the  eulogy  was  perfect,  and  com- 
pletely covered  the  period  from  Justice  McLean  to 
Judge  Drummond. 

Sitting  in  rather  an  obscure  part  of  the  room,  were 
two  persons  complacently  smoking  their  cigars  and 
enjoying  the  intellectual  feast  spread  before  theln. 
Judge  Gresham,  who  was  just  then  leaving  the  bench 
to  enter  the  Cabinet  of  President  Cleveland  as  Secre- 
tary of  State,  was  one.  The  other,  modesty  forbids 
me  to  name.  With  an  audacity  I  have  rarely  seen 
paralleled,  tempered  it  is  true  with  a  slight  spirit  of 
gentleness.  Judge  Jenkins  proceeded  to  announce  that 
there  is  another  death  than  that  merely  physical — 
namely  the  official  death  of  one  who  deliberately  com- 
mits judicial  suicide. 

(Great  laughter.) 

And  so  he  enrolled  the  two  individuals  in  question 
in  the  same  class  with  those  who  had  passed  that  bourne 
whence  no  traveler  returns. 

(Laughter.) 

And  I  have  rarely  witnessed  a  more  enthusiastic 
outburst  of  applause  than  when  the  Judge  pronounced 
his  victims  judicially  non  est. 

(Great  applause.) 

So,  Judge  Bunn,  whatever  you  may  think  of  your 
present  existence,  I  beg  to  inform  you,  that,  according 
to  the  doctrine  of  Judge  Jenkins,  you  are  deceased, 
(Laughter)  having  committed  felo  de  se;  and  we  are 
now  holding  a  post  mortem  over  your  judicial  remains! 
(Laughter.)     You  may,  however,  take  comfort  in  re- 
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alizing  at  this  moment,  that  Judge  Jenkins,  by  virtue 
of  his  own  ruling,  will  soon  keep  you  noble  company! 

(Great  laughter.) 

Truly  revenge  is  sweet! 

Mr.  President,  Judge  Bunn  needs  no  spoken  words 
of  eulogy.  His  record  is  his  sufficient  encomium.  We 
come  neither  to  bury  Caesar  nor  to  praise  him.  That 
record  marks  the  long  career  of  an  able  just  and  up- 
right judge.  To  employ  in  part  the  language  of 
another,  he  has  labored  on  the  edifice  which  we  love 
to  distinguish  as  the  Temple  of  Justice,  with  useful- 
ness, honor  and  distinction.  If  ever  approached  on  a 
question  that  might  come  to  him  for  judgment,  he 
was  the  sort  of  Judge  to  say  with  my  Lord  Coke; 
"When  the  question  shall  arise,  I  will  do  that  which 
it  is  fit  for  a  Judge  to  do."  It  was  never  in  his  nature 
to  judge,  "but  to  conclude  with  truth.'' 

(Applause.) 

Mr.  President,  I  have  procured  from  Judge  Bunn, 
by  virtue  of  a  writ  of  replevin  that  I  served  on  him 
today,  a  letter,  and  he  could  not  get  it  back  because 
he  could  not  give  the  necessary  bail.  (Laughter.)  It 
is  a  letter  from  a  gentleman  who  lives  at  Bow  Bells, 
North  Dakota,  whose  name  is  Burger,  and  I  think  it 
quite  appropriate,  since  I  have  this  letter  in  my  pos- 
session, to  read  it.  It  is  dated  January  9,  1905,  and  I 
ought  to  say  that  Judge  Bunn  never  knew  of  the  exis- 
tence of  the  writer  of  this  letter  until  he  received  it: 
It  reads: 
Ju(l(/p  Romanzo  Bunn,  Madison  Wisconsin: 

Dear  Sir:  "The  enclosed  clipping  from  the  Min- 
neapolis Journal,  states  that  you  are  retiring  from  the 
judicial  chair. 

"Thirty-four  years    ago     next    June,    my    father, 
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Jeremiah  Burger  returned  to  his  home  in  south- 
western Wisconsin,  after  attendinj?  court  over  which 
you  presided,  to  find  me  a  babe  but  a  few  hours  old. 
He  had  been  so  impressed  with  your  uprightness  and 
fair  dealings  in  the  court  room,  that  he  named  me 
Romanzo  Bunn  in  honor  of  you.  (Applause.)  Hence 
my  interest  in  the  above  clipping.  I  wish  to  congratu- 
late you  on  your  long  term  of  active  and  faithful 
service,  and  hope  you  may  be  spared  to  enjoy  many 
years  of  rest  and  happiness. 

"Yours  Respectfully, 

"RoMANzo  Bunn  Burger." 

(Great  applause.) 

I  have  known  and  loved  the  Judge  these  many  years. 
When  I  had  a  home,  my  home  was  his,  and  his  was 
mine.  Many  a  night  in  the  long  ago  have  we  dreamed 
over  and  argued  the  cases  we  must  decide,  in  the  fad- 
ing light  of  the  midnight  embers.  The  lady  of  the 
house  whom  I  suppose  the  law  might  style  either  my 
guardian  or  my  next  friend,  used  to  say:  "As  I  looked 
in  on  Judge  Bunn  and  you,  and  said  *(iood  Night,' 
you  reminded  me  of  a  couple  of  crows  sitting  on  the 
limb  of  a  dead  tree,  cawing  gently  and  affectionately 
to  each  other  -or  a  pair  of  cronies  crooning  away  the 
night  in  mysterious  discourse." 

Ah,  those  old  thirty-  five  -  hundred  -  dollars  -  a  -  year 
days!  Deo  lVc^//Y^  may  they  never  return!  They  gave 
us  reminders  of  Erskine  in  his  first  argument  before 
Lord  Mansfield  in  the  court  of  King's  Bench  —  the 
children  were  plucking  the  robe  and  crying  out  for 
bread!  Yet,  those  days  can  never  lose  their  potency 
of  magic,  their  power  over  the  most  secret  springs 
of  memory. 

One  time,  the  Judge  and  I  were  sitting  on  his  porch 
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overlooking  the  beautiful  Lake  Mendota.  The  sun 
was  red,  and  was  sinking  below  the  horizon.  It  was 
a  lovely  summer  evening,  and  we  were  discoursing  of 
the  day  and  hour  when  the  sun  would  begin  to  turn 
back  from  the  summer  solstice.  I  happened  to  recall 
and  repeated  the  lines: 

"The  weary  Sun  hath  made  a  golden  set, 
And  by  the  bright  track  of  his  tiery  car, 
Gives  signal  of  a  goodly  day  tomorrow." 

"Where  did  you  get  that,"  said  the  Judge,  as  if  he 
did  not  know.  I  replied  "Shakespeare."  Straight 
way  he  left  me,  and  spent  a  half  hour  rummaging  in 
his  innumerable  editions  of  Shakespeare  and  at  last 
came  back  and  only  said,  "Richard  Third." 

What  happiness  is  in  store  for  the  dear  Judge!  Re- 
sources without  limit — a  fisherman  who  has  made 
Isaak  Walton  obsolete  (Laughter);  a  gardener  of  most 
cultivated  tastes,  and  intending,  as  I  understand,  Mr. 
Chief  Justice,  graciously  to  supply,  during  the  coming 
summer,  the  supreme  court  with  all  its  vegetables 
(Great  laughter  and  applause) ;  a  Shakespearean  student 
who  wrote  many  of  the  notes  in  Hudson's  Edition;  a 
devotee  of  literature,  who  when  you  get  him  well 
started,  can  give  you  every  word  in  every  line  of  the 
sweetest  poems  of  Wordsworth;  and  more  than  all,  the 
head  of  a  noble  family!  What  joy  in  plenteousness 
is  to  crown  his  remaining  years. 

If  I  may  be  a  little  presumptuous,  let  me  assure  tlie 
retiring  judges,  that  when  they  get  used  to  it,  they  will 
find  that  nothing  lightens  the  labors  of  life,  like  coram 
non  judice,  (Laughter.)  No  more  dissenting  opinions, 
no  more  overruled  judgments!  Solaced  by  reflections 
of  distinguished  and  faithful  service,  loved  by  troops 
of  friends,  and  blessed  with  salary  that  shall  continue 
everlasting iij J  they  should  be  the  happiest  of  mortals. 
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And  as  we  speed  the  going  guest,  we  give  welcome 
to  the  new  incumbent  on  the  bench  in  the  western 
district.  As  we  pay  tribute  to  Judge  Bunn,  we  doubt 
not  that  the  career  of  his  successor,  Judge  Sanborn, 
will  give  added  distinction  to  the  Bench  of  the  Seventh 
Circuit. 

(Great  applause.) 

The  Toastmaster:  Gentlemen,  it  seems  but  proper 
that  I  should  read  a  few  words  which  have  come  to 
to  me  as  president  of  the  Association  in  response  to 
some  invitations  which  were  sent  to  others  who  could 
not  be  here  tonight.  As  they  are  short,  permit  me  to 
read  them  in  the  presence  of  our  guest. 

Governor  La  FoUette  writes:  "I  regret  very  much 
that  I  must  decline  the  invitation  to  be  present  at  the 
banquet  of  the  State  Bar  Association,  but  I  am  com- 
pelled to  do  so  for  it  comes  at  a  time  when  every 
moment  wnll  be  occupied  with  pressing  official  duties 
and  with  the  labors  of  some  special  engagements  which 
have  already  been  made. 

It  would  be  pleasure  indeed  to  meet  with  members 
of  the  Association,  and  especially  upon  the  occasion 
in  honor  of  Judge  Bunn,  and  it  is  with  more  than 
ordinary  regret  that  1  forego  this  enjoyment. 

Assuring  you  of  my  high  appreciation  of  the  honor 
of  your  invitation  I  am. 

Very  sincerely  yours,''  etc. 

Next  is  from  Senator  J.  V.  Quarles:  "I  am  indeed 
sorry  that  it  will  not  be  possible  for  me  to  meet  with 
the  members  of  the  Wisconsin  State  Bar  Avssociation 
at  the  banquet  to  be  given  in  honor  of  Judge  Romanzo 
Bunn,  on  the  first  prox.  I  genuinely  appreciate  your 
invitation." 

Judge  Grosscup  writes  me  as  follows:    "1  have  yours 
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of  the  15th  inviting  me  to  respond  to  a  toast  on  the 
occasion  of  a  banquet  to  be  given  by  the  State  Bar 
Association  to  Judge  Bunn,  March  1st.  I  know  of 
nothing  that  would  give  me  greater  pleasure,  but  my 
work  in  Chicago  in  the  circuit  court  in  relation  to  the 
traction  litigation,  has  kept  me  here  so  constantly 
that  I  have  not  had  a  vacation  extending  over  more 
than  a  few  days  for  more  than  a  year.  It  looks  now 
as  if  I  might  be  able  to  getaway  for  a  little  while,  and 
it  does  not  seem  just  to  myself  not  to  avail  myself  of 
the  opportunity.  Let  me  suggest  that  you  omit  me 
from  the  speakers  at  the  banquet.  If  anything  turns 
up  that  my  vacation  hopes  are  blasted  it  will  give  me 
great  pleasure  to  come  to  the  banquet  and  listen  to 
the  others  and  extend  personally  to  Judge  Bunn  my 
sentiments." 

The  following  letter  I  received  from  Judge  Seaman: 
"I  regret  exceedingly  that  my  arrangements  for  visit- 
ing California  with  my  family  will  bar  my  attendance 
at  the  meeting  of  the  Association  as  appointed.  The 
banquet  in  honor  of  Judge  Bunn  is  a  feature  I  shall 
miss  with  special  regret;  but  I  have  been  constrained 
to  put  off  this  promised  trip  to  finish  work  until  it  is 
quite  late,  so  I  do  not  feel  quite  justified  in  waiting 
longer.  Hoping  you  may  have  the  best  of  meetings 
and  enjoyment  I  remain  yours,  etc." 

The  following  letter  is  from  Justice  William  R.  Day, 
now  assigned  Judge  of  the  Supreme  Court  to  this 
circuit:  "I  have  your  favor  of  the  13th  instance  in- 
viting me  to  attend  the  annual  meeting  of  the  Wis- 
consin State  Bar  Association.  1  am  very  sorry  that 
my  official  duties  will  detain  me  here  on  both  the  days 
named  for  your  meeting.  I  particularly  regret  that  I 
shall  be  unable  to  attend  the  banquet  in  honor  of 
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Judge  Romanzo  Bunn  whose  long  and  efficient  service 
upon  the  federal  bench  has  reflected  so  much  honor 
upon  himself  and  the  court  over  which  he  has  pre- 
sided. Thanking  you  for  the  honor  of  the  invitation 
I  am  very  truly  yours." 

Gentlemen,  it  is  somewhat  early  in  the  evening  and 
with  your  permission  I  would  like,  after  calling  upon 
one  person  to  say  something  to  you,  to  ask  the  privi- 
lege of  calling  upon  two  or  three  more;  but  it  seems 
to  me  at  this  time  you  would  be  glad  if  Judge  Bunn 
should  rise  and  say  something  to  you  upon  this  oc- 
casion. 

(Great  applause.) 

Judge  Romanzo  Bunn  of  Madison:  Mr.  President 
and  members  of  the  bar,  I  hardly  know  how  to  thank 
you  for  this  very  kind  and  generous  reception.  I  feel 
like  saying,  however,  as  Robert  Emmett  said,  when 
they  asked  him  what  he  had  to  say  why  sentence  of 
death  should  not  be  pronounced  upon  him,  and  charg- 
ing him  with  being  one  of  the  main  traitors,  after  he 
had  been  convicted  of  treason  —  that  they  had  done 
him  honor  over  much,  that  they  had  given  to  a  subal- 
tern all  the  credit  of  a  superior. 

When  a  committee  was  sent  to  me,  not  long  after 
my  retirement,  to  request  that  I  should  submit  to  hav- 
ing a  bar  banquet  given  here  in  Madison  in  my  honor, 
I  declined.  I  said  it  was  entirely  contrary  to  my  bent 
and  disposition  to  submit  to  any  such  thing.  It  seemed 
to  me  that  to  deliberately  consent  to  be  present  and 
listen  to  encomiums,  or  any  kind  of  praise,  was  a  vio- 
lation of  the  scripture  injunction,  to  let  another  man 
praise  thee  and  not  thine  own  mouth  —  a  stranger  and 
not  thine  own  lips.  Or  as  expressed  in  modern  phrase, 
"The  worthlessness  of  praise   disdains  his  worth,  If 
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that  the  praised  himself  bring  the  praise  forth."  It 
seemed  to  me  that  in  my  then  present  depressed  con- 
dition of  mind,  consequent  upon  my  retirement  from 
active  live  and  going  into  practical  nonentity,  that  I 
could  not  bear  criticism  and  that  eulogy  would  be  just 
as  distasteful  unless  laid  on  in  very  mild  colors.  I  felt 
some  as  Caius  Marcius  did  when  he  returned  to  Rome 
from  the  Corioli  wars  with  his  brow  for  the  twelfth 
time  bound  with  the  Oaken  garland  and  when  he  had 
by  his  valor  gained  the  sur-name  of  Coriolanus.  The 
Patricians  wished  to  have  him  chosen  as  Consul,  and 
to  that  end  he  must  put  on  his  napless  gown  of  humil- 
ity and  beg  the  peoples  voices.  He  must  also  have 
his  deeds  of  war  recounted  in  the  presence  of  the  mul- 
titude in  his  own  hearing.  But  when  Cominius,  his 
general,  began  to  recount  his  deeds  of  valor,  he  re- 
tired, saying  he  would  rather  have  one  scratch  his  head 
i'  the  sun  when  the  alarum  were  struck,  than  idly  sit 
to  hear  his  nothings  monstered. 

I  realize  all  that  Judge  Jenkins  has  said  about  the 
obligation  that  a  court  is  always  under  to  the  bar.  If 
the  court  does  not  get  his  support  from  the  bar  he  does 
not  get  it  at  all.  It  will  always  be  satisfaction  to  me 
to  reflect  that  while  on  the  bench  my  relations  with 
the  bar  have  been  cordial  and  satisfactory.  And  I 
have  realized  very  fully,  ever  since  my  retirement,  as 
I  have  realized  before,  and  which  is  emphasized  by  this 
meeting  to-night,  that  all  the  benefit  and  all  the  pro- 
motion that  I  have  ever  got  have  come  from  the  bar. 

I  w^as  first  brought  forward  by  the  bar  in  the  old 
sixth  circuit.  It  was  no  notion  of  mine  that  made  me 
a  candidate  for  judge.  I  was  doing  well  at  the  bar;  I 
had  practised  six  years  before  Judge  Gale  who  was  a 
very  good  judge;  I  had  practised  six  years  before  Judge 
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Flint,  and  he  was  as  line  a  gentleman  as  ever  lived,  a 
classical  scholar,  a  graduate  of  the  University  of  Ver- 
mont, who  kept  up  his  classical  reading  always;  but 
the  bar  at  the  close  of  his  terra  was  not  satisfied  with 
him  as  a  judge.  He  had  never  had  a  practice  to 
amount  to  anything  —  one  or  two  large  cases  at  La- 
Crosse  he  had  had  where  he  had  distinguished  himself 
in  arguing  demurrers;  but  the  bar  was  not  quite  satis- 
fied with  him,  and  agreed  upon  this  device  to  get  rid 
of  him ;  he  wanted  to  run  for  a  second  term  and  wanted 
the  bar  to  endorse  him,  but  it  did  not  see  tit  to  do  it; 
It  wanted  a  change  and  took  this  device,  of  making  a 
political  nomination  and  the  result  was  that  I  was 
brought  forward  as  a  candidate. 

I  regret,  and  I  always  shall  regret  to  the  close  of  my 
days,  that  I  was  made  a  candidate  of  a  political  party, 
but  there  seemed  to  be  no  other  way  to  do  it.  The 
bar  did  not  want  Judge  Flint  but  wanted  somebody 
else.  So  they  called  a  republican  convention,  the  re- 
publicans being  in  the  majority  then,  and  Judge  Flint 
had  to  submit  to  the  convention.  He  was  a  candidate 
in  it  and  was  supported  by  one  or  two  counties — Buf- 
falo county  and  I  think  Vernon  county — no,  JereRusk 
was  there  from  Vernon  county  with  a  candidate  of  his 
own,  as  he  generally  was.  (Laughter.)  But  after  I 
was  nominated  he  gave  me  cordial  support.  Well, 
Judge  Flint  was  beaten,!  was  nominated  and  the  next 
day  Judge  Flint  came  out  as  an  independent  candi- 
date. His  supporter,  Mr.  Seymour  telegraphed  to  his 
paper  at  LaCrosse  and  put  up  Judge  Flint's  name  in 
the  morning  after  the  convention  as  an  independent 
candidate  for  judge,  after  he  had  been  in  the  conven- 
tion as  a  candidate  against  me.  Then  there  were  two 
candidates  in  the  field,  both  republicans,  to  divide  the 
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republican  vote,  and  that  encouraged  the  democrats 
to  put  up  a  candidate  of  their  own,  in  hopes  of  coining 
in  through  the  division  of  the  republican  vote,  which 
they  did  in  a  very  few  days,  nominating  General  Mont- 
gomery; and  we  had  a  three-cornored  fight  for  the 
place.  I  was  in  for  it,  could  do  nothing  except  tight 
for  election,  and  I  did  that,  carrying,  I  think,  four 
counties  out  of  the  seven,  and  was  elected  by  a  plur- 
ality of  a  few  hundred;  and  I  worked  hard  on  the 
bench  for  six  years. 

I  wonder  what  has  become  of  all  the  jury  cases  that 
existed  in  those  days.  There  were  hardly  any  equity 
cases.  Foreclosures  and  divorce  suits  were  all  the 
equity  cases  that  there  were,  but  the  calendars  were 
crowded  with  jury  cases.  I  had  seven  large  counties, 
Vernon,  La  Crosse,  Monroe,  Buffalo,  Trempealeau, 
Jackson  and  Clark,  with  two  jury  terms  in  each  county 
during  the  year,  besides  quite  a  number  of  special 
terms.  T  worked  hard.  The  court  houses  were  filled 
up  with  people.  In  the  court  house  in  Madison  where 
I  have  held  court  twenty-seven  or  twenty-eight  years, 
nobody  would  know  that  there  was  any  court  going 
on,  although  we  were  trying  the  most  important  cases 
with  nobody  present  except  two  or  three  lawyers,  a 
jury  and  three  or  four  witnesses — and  no  fuss  made. 
But  up  there  the  courthouses  were  filled.  They  came 
in  from  all  over  the  country.  They  filled  con-idors, 
stairways,  window^  cases  and  every  place  full;  and  in 
two  or  three  counties,  as  I  was  informed,  though  I  do 
not  know  the  fact,  the  supervisors  were  there  looking 
on  to  see  that  the  court  put  in  the  proper  number  of 
hours,  in  order  to  save  expense  to  the  county. 
(Laughter.)  We  held  court  from  8  A.  M.  till  10  or  11 
P.  M.  frequently. 
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But  the  next  promotion  that  I  had  I  regarded  and 
always  shall  prize  as  of  more  benefit  to  me  than  any 
other  1  ever  had,  and  that  was  at  the  end  of  my  term 
when,  without  any  solicitation  on  my  part,  every  law- 
yer in  the  old  sixth  judicial  circuit,  except  one,  with- 
out my  knowing  anything  about  it,  had  signed  my  call 
for  a  second  term.  There  was  one  lawyer  who  refused 
to  sign  it,  his  reasons  I  thought  were  of  the  very  best. 
He  said  that  he  had  been  pitted  against  Judge  New- 
man in  Trempealeau  county  in  all  the  cases  he  had 
ever  had,  and  if  the  question  was  anyways  close  when 
it  was  argued  before  me,  if  I  had  any  doubt  about  it 
1  decided  against  him,  and  in  favor  of  Judge  Newman. 
I  thought  that  was  a  good  reason  for  not  signing  my 
call,  but  he  was  the  only  lawyer  in  the  whole  circuit 
that  did  not  sign. 

That  emphasized  in  my  mind  the  danger  which  I 
think  judges  are  always  liable  to,  and  that  is  of  de- 
ciding too  many  cases  in  favor  of  the  lawyer  who  has 
his  case  thoroughly  prepared.  I  do  not  know  of  any 
other  way  to  do,  because  the  court  cannot  investigate 
every  case  on  its  merits,  independent  of  briefs  and 
argument,  and  although  he  is  bound  to  decide  it  on 
the  merits  he  has  got  to  determine  in  a  great  measure 
from  the  weight  of  argument  and  authority  piesented. 
Judge  Newman  was  a  man  that  always  had  his  cases 
thoroughly  prepared. 

When  my  second  term  closed,  and  1  was  nominated 
for  the  office  of  United  States  District  Judge,  Mr. 
Losey,  who  was  a  kind  of  king  among  the  lawyers  up 
there,  came  to  me  and  said:  "What  are  we  going  to 
do  for  a  circuit  judge  here?  Have  we  got  any  timber?" 
"Yes,"  I  said,  "you  have  got  one  man  that  will  make 
a  good  circuit  judge."  "Who  is  it?"  "Judge  Newman." 
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"Isn't  he  too  indolent  and  slow?"  "No,"  I  said,  "there 
is  not  a  lazy  hair  in  his  head.  He  has  practiced  law 
before  me  nine  years  and  has  always  been  prepared 
with  his  cases."  I  never  had  a  man  practice  law  be- 
fore that  was  so  uniformly  prepared  with  his  cases  on 
the  law  and  facts  as  Judge  Newman  was,  and  I  told 
him  so.  1  never  knew  him  in  all  the  time  that  he 
practiced  before  me,  to  ask  even  for  a  continuance  of 
a  case  in  court:  he  was  alw^ays  ready  and  wanted  to 
go  ahead. 

But  with  that  exception  of  one  man  who  was  pitted 
against  Judge  Newman  in  almost  every  case,  I  had 
the  entire  support  of  the  bar;  and  I  was  re-elected 
without  opposition,  and  in  the  middle  of  my  term  the 
bar  gave  me  another  promotion  which  I  shall  always 
remember.  Judge  Hopkins  had  died  here  in  Septem- 
ber, 1877,  and  somebody  must  be  appointed  in  his 
place.  The  bar  held  a  meeting  and  agreed  upon  me. 
I  did  not  want  nor  ask  for  the  place.  It  was  in  one 
sense  a  sacrifice  for  me  to  take  the  place,  and  when  I 
heard  of  the  bar  meeting  called  here  to  agi-ee  on  a 
candidate  I  went  to  Minnesota  to  pick  up  land  and 
better  my  condition.  I  was  out  of  debt,  I  had  my 
house  and  lot  paid  for,  a  good  little  farm,  of  eight 
acres,  a  little  money  at  interest  and  had  various  pieces 
of  land  around  the  county,  and  some  in  Minnesota; 
and  it  was  pecuniarily  a  sacrifice  for  me  to  pack  up 
and  come  down  to  Madison;  but  the  lawyers  here, 
headed  by  Judge  Keyes  and  Judge  Pinuey  and  Mr. 
Oregory  who  were  partners,  pushed  the  thing  to  that 
extent  and  wrote  letters  to  me  until  I  finally  had  to 
consent  to  come  here  and  take  that  position.  Sena- 
tors Cameron  and  Howe  had  recommended  me  and  I 
had  to  accept. 


Digitized  by  VjOOQIC 


Proceedings  117 

There  was  one  point  and  one  single  point  that  de- 
termined me  in  that  final  decision,  and  that  was,  that 
my  son  who  was  a  partner  of  Cameron  &  Losey  at  La- 
Orosse,  was  constantly  arguing  cases  before  me,  and  it 
was  disagreeable  and  quite  embarrasing,  and  in  that 
regard  I  was  glad  to  get  out  of  it  and  comedown  here. 
Well,  that  was  all  the  promotion  that  I  ever  had. 
These  honors  have  now  been  emphasized  and  added 
to  by  the  obligation  that  I  am  under  to  the  bar  here 
tonight.  It  was  supposed  when  it  was  talked  about 
having  a  bar  meeting  that  it  was  not  to  extend  beyond 
the  city  of  Madison.  I  supposed  if  they  had  one  it 
would  be  a  very  small  affair,  and  it  w^ould  not  go  be- 
yond the  city. 

I  have  since  my  retirement,  dwelt  a  good  deal  upon 
the  difference  between  the  way  young  men  come  to 
the  bar  now,  and  the  way  they  did  when  I  began  prac- 
tice, fifty-two  years  ago.  A  young  man  now  is  sent 
by  his  father  through  a  four  years'  course  in  the  Uni- 
versity and  then  a  three  years'  course  in  the  law 
school.  In  my  day  we  had  to  chop  wood,  clear  land, 
peel  Hemlock  bark,  work  in  harvest,  teach  school,  any 
thing  to  get  a  little  money.  I  have  always  suspected 
that  I  may  have  split  as  many  rails  as  Abraham  Lin- 
coln, but  I  never  got  any  such  credit  for  it.  I  got  my 
fifty  cents  a  hundred  for  splitting  elm  rails,  twenty- 
five  cents  a  cord  for  chopping  beech  and  maple  wood, 
fifty  cents  an  acre  for  cradling  wheat  and  twelve  dol- 
lars a  month  for  teaching  school,  "  boarding  around  " 
at  that.  But  that  is  all  the  credit  I  ever  got.  I  had 
studied  law  four  or  five  years  in  New  York,  supporting 
myself  in  these  ways  and  then  had  practised  for  a  year 
with  the  gentleman  under  w^hom  I  had  studied.  Then 
I  married  and  drifted  out  west.     I  had  no  particular 
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object  or  thing  in  view,  except  to  get  away  from 
everybody  and  get  where  there  was  no  law  business  to 
be  done,  and  grow  up  with  the  country.  I  came  first 
to  La  Crosse  in  October,  1854.  1  have  no  doubt  now 
there  was  an  opening  there  for  a  lawyer.  Dennison 
and  Lyndes  were  there,  and  Edwin  Flint,  and  Alonzo 
Johnson,  one  of  the  most  accomplished  lawyers  I  ever 
knew.  The  Cameron  clan  had  not  come  yet  from 
Scotland  and  Buffalo.  Angus  came  three  years  later 
in  1857,  and  Judge  Hugh  a  year  later,  in  1858.  But  I 
had  not  the  courage  to  stop  at  La  Crosse,  so  drifted  up 
to  Sparta  where  there  was  no  business,  and  in  Febru- 
ary drifted  to  Trempealeau  County  where  there  was 
also  no  business.  That  winter  1  chopped  and  banked 
wood  on  the  Mississippi  River  for  the  steamboats,  and 
in  the  spring  took  a  farm  on  shares  on  Decorah's 
Prairie  in  the  town  of  Gale.  The  first  bit  of  law  busi- 
ness that  I  did  was  in  June,  1855.  1  was  in  my  field 
one  day  in  June,  1855,  at  work  hoeing  corn,  when  a 
Scotchman  came  towards  me,  who  was  in  great  tribu- 
lation. His  name  was  William  Collins.  I  asked  him 
what  the  trouble  was  and  he  said  that  he  had  heard 
that  I  was  a  lawyer.  I  had  a  few  law  books  and  had 
provided  myself  with  a  copy  of  the  old  revised  stat- 
utes of  1849,  and  I  asked  him  what  the  trouble  was, 
and  he  said  he  was  a  justice  of  the  peace,  and  he  was 
in  great  perplexity  over  a  case  that  he  had  before  him. 
He  said  that  the  statute  required,  if  the  parties  did  not 
appear  at  the  time  of  the  return  of  the  summons,  that 
the  justice  should  "write"  one  hour  for  the  appearance 
of  the  parties.  I  asked  him  if  he  was  sure  he  had 
read  the  statute  right,  and  he  said  yes,  he  knew  what 
the  statute  said,  but  he  did  not  know  what  to  "write." 
(Laughter.)     1  told  him  to  come  into  the  house  and  I 
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would  look  up  the  statute  and  I  showed  him  that  it 
was  "wait"  one  hour  for  the  appearance  of  the  parties 
instead  of  "write."  Well,  his  face  beamed,  I  never 
saw  so  satisfied  a  man  in  my  life.  He  offered  to  lend 
me  his  drag,  plow,  and  all  his  farming  utensils,  his 
horse  and  cart,  and  to  let  me  milk  his  cows  if  I  would. 
(Laughter.) 

Well,  a  few  years  after  that  I  was  nominated  for 
member  of  the  assembly.  I  did  not  want  that  nom- 
ination, but  I  was  put  on  the  ticket  in  spite  of  my- 
self. It  was  in  the  days  when  squatter  sovereignty 
was  being  argued  by  Lincoln  and  Douglass  down  in 
Illinois,  and  when  there  was  great  excitement  over 
the  question  of  the  extension  of  slavery  in  Kansas 
and  Nebraska.  Mr.  A.  A.  Arnold  was  nominated  by 
the  democrats  and  I  on  the  republican  side,  and  we 
arranged  for  a  debate  among  the  Scotch  on  Decorah 
Prairie,  where  I  had  lived,  and  we  were  to  discuss 
squatter  sovereignty  after  the  manner  of  Lincoln  and 
Douglass;  and  we  did  discuss  it  almost  all  one  night, 
and  when  the  election  came  around  it  was  ascertained 
that  I  had  carried  every  Scotch  vote  on  the  Prairie — 
they  were  some  forty  in  number.  I  had  not  the  least 
idea  that  it  was  on  account  of  any  possible  advantage 
that  I  had  over  Mr.  Arnold  in  the  argument.  I  did 
not  think  I  had  any  because  he  was  quite  as  able  as  I 
was;  but  1  knew  what  it  was,  I  had  given  that  im- 
portant counsel  to  which  I  referred,  to  their  Scottish 
chief  on  the  grave  question  of  the  construction  of  the 
statute  (great  laughter)  whether  to  "wait"  or  "write" 
one  hour  for  the  appearance  of  the  parties.  (Great 
laughter.)  I  did  not  suppose  the  Scotchman  cared  a 
straw  about  squatter  sovereignty,  or  slavery,  so  long 
as  it  was  as  far  away  as  Kansas  and  Nebraska,  but 
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they  did  care  about  the  counsel  that  had  been  given 
to  their  Scottish  chief  and  justice  of  the  peace. 
(Laughter.) 

Well,  that  gave  me  a  start.  F  did  business  for  the 
Scotch,  drew  papers,  wills  and  one  thing  and  another 
for  them  and  was  on  friendly  terms  with  them.  I  do 
not  think  I  charged  them  anything  for  it,  because  we 
were  all  friends  and  neighbors,  but  it  gave  me  quite  a 
reputation  among  the  Scotch. 

Next  winter  1  moved  up  to  Beaver  Creek,  four  miles 
away,  to  live  on  a  claim  1  had  made,  and  built  a  house 
in  one  day,  buying  the  logs  already  cut  and  in  a 
shanty  on  another  claim,  and  1  moved  into  the  dwell- 
ing with  my  family,  a  wife  and  one  child,  that  same 
night.  That  winter  1  had  a  call  from  a  gentleman 
down  in  the  opening  between  there  and  Trempealeau. 
He  had  been  sued  by  B.  B.  Healey  who  became  very 
rich  afterward  and  was  one  of  the  foremost  men  in 
property  that  there  was  in  Trempealeau  county  at  that 
time.  He  died  a  year  or  two  ago  at  Seattle,  quite 
wealthy.  He  had  sued  Mr.  Rufus  Comstock,  a  poor 
man,  a  carpenter  and  joiner,  on  a  contract  for  the 
building  of  a  house,  and  he  came  up  there  ten  or 
twelve  miles,  through  deep  snows,  in  the  winter  of 
1855-6.  There  was  no  lawyer  in  the  county  except 
me.  Judge  Newman  did  not  come  till  three  or  four 
years  after  that,  in  1858;  but  there  was  a  notorious 
pettifogger  at  Trempealeau  by  the  name  of  George 
Bachelor,  and  he  had  brought  suit  for  Healey  against 
Comstock,  who  had  taken  a  contract  to  build  Healey's 
house,  and  he  wanted  me  to  go  down  and  defend.  I 
went  down  and  stayed  over  night  with  him,  looked 
the  matter  over,  and  I  found  that  he  had  a  counter- 
claim of  $75,  which  was  perfectly  good,  and  mainly 
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undisputed,  except  that  the  main  proposition  was 
whether  he  had  fulfilled  his  contract  in  building  the 
house  or  not.  Healey  claimed  several  hundred  dollars 
damages,  because  Corastock  had  not  fulfilled  his  con- 
tract. Well,  we  went  into  the  trial  of  the  case  before 
the  justice  of  the  peace  one  night,  tried  it  most  all 
night,  and  1  introduced  evidence  of  the  counter-claim, 
and  what  evidence  I  could  on  the  question  of  fulfill- 
ing the  contract,  and  incidentally  I  proved  that  in  a 
conversation  between  Healey  the  plaintiff  and  the  de- 
fendant, my  client,  Healey  had  said  Ihat  Comstock 
better  settle  the  matter  up,  for  if  he  had  to  go  to 
law  he  would  find  that  it  was  money  made  the  mare 
go.  He  was  rich  and  Comstock  was  poor — I  got  that 
before  the  jury.  (Laughter.)  Of  course  it  would  not 
have  been  lawful  evidence  to  introduce  directly  on  the 
merits,  but  it  came  in  incidentally  as  part  of  the  con- 
versation. Of  course  if  you  introduce  part  of  a  con- 
versation you  must  take  the  whole.  (Great  laughter.) 
I  proved  that  he  said  it  was  money  made  the  mare 
go,  and  we  argued  the  case  before  the  jury,  they  went 
out,  and  in  a  little  while  they  came  back  with  a  ver- 
dict of  $75  for  the  defendant.  (Laughter.)  Well,  to 
my  surprise,  1  had  knocked  out  their  big  pettifogger 
the  first  stroke. 

He  kept  trying  cases  there  for  a  little  while  until 
Judge  Newman  came  when  they  could  have  a  lawyer 
on  both  sides,  and  in  a  year  or  so  we  knocked  out  the 
whole  line  of  pettifoggers  from  Trempealeau  to  Gales- 
ville.  But  a  curious  thing  happened  that  night  which 
I  shall  always  remember,  and  that  was,  that  after  the 
verdict  had  come  in,  Healey  called  me  out  to  one  side; 
I  wondered  at  it  because  he  was  a  business  man — and 
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he  said  he  was  going  to  appeal  the  case  arid  wanted  to 
know  if  I  would  take  hold  of  it  for  him.  (Great 
laughter  and  applause)  "Why"  I  said,  "I  guess  not, 
Mr.  Corastock  will  want  me  unless  he  deserts  me." 
"Well,"  he  said,  "suppose  Comstock  don't  want  you?" 
I  said,  "It  would  be  contrary  to  the  rules  of  the  game 
for  me  to  take  up  the  case  for  you  now  and  try  to  get 
a  judgment  reversed  which  I  got  against  you."  Then 
he  said  he  would  have  to  go  to  LaCrosse  to  get  a 
lawyer;  for  Bachelor  had  never  been  admitted  to  prac- 
tice. I  said,  "I  cannot  help  it."  He  went  to  LaCrosse, 
got  an  attorney,  appealed  the  case,  and  it  came  up  be- 
fore Judge  Hiram  Knowlton,  a  brother  of  James 
Knowlton  of  Chicago.  When  I  got  ready  for  trial  1 
had  Comstock  up  there  and  all  the  witnesses  and  was 
ready  to  get  the  evidence  in  to  the  effect  that  Healey 
said,  it  was  money  made  the  mare  go  (Laughter),  and 
I  got  all  ready  for  the  trial,  and  Healey  for  some  rea- 
son got  sick  of  the  case  and  paid  up  the  judgment  and 
all  the  costs.  That  gave  me  a  great  send-off  there  in 
Trempealeau  County,  got  me  a  reputation  that  I  could 
hardly  maintain  and  after  that  I  had  all  the  justice 
court  practise  I  wanted.  (Laughter.)  After  that  I  did 
business  for  Mr.  Healey  and  he  was  always  a  good 
friend  to  the  day  of  his  death.  In  the  summer  of  1856 
I  bought  a  ten  acre  farm  at  Galesville  where  I  lived 
the  next  six  years  and  borrowed  money  of  Healey  to 
buy  the  lumber  to  build  a  house.  From  a  kindly  feel- 
ing toward  me  he  let  me  have  it  at  reduced  rates,  that 
is  to  say,  forty  per  cent  per  annum  when  the  going 
rate  was  5  per  cent  a  month. 

I  have  wondered  a  great  many  times  what  has  be- 
come in  these  modern  days,  of  all  the  horse  lawsuits, 
(Laughter.)     In  Cataraugus  county,  when  I  was  study- 
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ing  law  1  tried  as  many  as  twelve  horse  lawsuits,  get- 
ting my  legal  ammunition  from  Cowan's  Treatise — we 
never  consulted  any  other  authority.  I  went  right  in 
with  the  pettifoggers  before  1  was  admitted  to  the  bar, 
and  tried  horse  lawsuits  with  the  best  of  them. 

In  Trempealeau  county  in  the  spring  of  1857 1  had  a 
horse  lawsuit  that  1  always  thought  was  entitled  to 
be  put  down  among  the  causes  celebres  of  this  part  of 
the  country.  A  certain  Mr.  Nichols  had  sued  a 
neighbor  of  ours  by  the  name  of  John  Hess  (not  John 
Huss — that  was  a  religious  reformer  and  martyr  of  the 
14th  century,  but  plain  German  John  C.  Hess  of  Trem- 
pealeau) for  breach  of  warranty  in  the  sale  of  ahorse, 
and  employed  Dennison  &  Lyndes  of  LaCrosse,  lead- 
ing attorneys  there,  to  prosecute:  while  John  Hess 
employed  me  to  defend.  First  Lyndes  came  up  and 
tried  the  case  and  \  tried  it  for  my  client  and  the  jury 
disagreed  after  a  four  or  five  days  trial;  we  had  to 
have  another  trial.  Next  time  Dennison  the  other 
partner  came  up.  He  was  a  very  aggressive  man.  He 
was  all  right  if  you  kept  him  on  an  intellectual  basis 
— he  was  not  so  hard  to  match  there — but  on  a  physi- 
cal basis  (Laughter)  a  basis  of  anger  and  expression, 
he  was  very  formidable  and  reminded  one  of  Milton's 
under-flend,  who  was  "Fierce  as  ten  furies,  terrible  as 
Hell,"  and  I  was  a  little  afraid  of  him.  So  T  kept  him 
on  an  intellectual  basis  all  that!  could  (Laughter,) 
but  the  jury  disagreed  again  and  we  had  to  set  another 
time  for  the  trial.  Next  time  Mr.  Lyndes  the  other 
partner  came  up.  Lyndes  was  a  mild  mannered  man, 
a  very  gentleman-like  man  as  you  would  see  in  a  sum- 
mer's day.  He  was  not  aggressive.  We  tried  it  the 
third  time  and  the  jury  disagreed  again,  and  we  had 
to  have  a  fourth  trial,  and  the  next  time  Dennison 
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came  up  and  he  was  just  as  aggressive  and  a  little 
worse  than  ever.  My  principal  witness  was  the  father- 
in-law  of  ray  client,  John  Hess.  His  narae  was  Tor- 
pena;  and  Dennison  on  the  fourth  trial  objected  to  his 
being  sworn  at  all  as  a  witness,  on  the  ground  of  in- 
terest. The  law  was  such  at  that  time  that  a  man 
who  had  a  6J  cents  interest  in  the  result  of  a  trial 
could  not  be  swoin  as  a  witness,  because  the  law  sup- 
posed he  would  not  tell  the  truth.  He  objected  to  my 
principal  witness  being  sworn,  on  the  ground  of  inter- 
est. Well,  that  of  course  was  a  question  that  must  be 
tried  as  a  preliminary  question  before  the  judge.  Ff 
we  could  have  submitted  it  to  the  jury  I  think  I  could 
have  won  on  it,  but  we  could  not  submit  it  to  the  jury: 
so  we  introduced  evidence  before  the  justice,  and 
Dennison  being  very  aggressive  and  overbearing,  he 
bore  the  justice  down  on  it.  The  evidence  was  that 
Torpena,  besides  being  the  father-in-law  of  my  client, 
lived  in  the  same  log  house;  the  old  gentleman  and 
his  wife  lived  in  the  main  part  of  the  house  alone,  and 
my  client  and  his  wife  and  the  chickens  and  the  pigs 
lived  in  the  log  lean-to  adjoining.  (Laughter.)  1 
argued  that  that  did  not  constitute  interest,  but  Denni- 
son was  so  aggressive  and  overbearing  that  the  justice 
had  to  decide  against  me  and  rule  out  my  testimony, 
and  I  was  left  naked  and  alone,  and  as  I  could  not 
argue  the  case  without  testimony  they  took  a  big  ver- 
dict against  me.  Judge  Gale  was  on  the  bench.  1 
practised  six  years  before  him  and  I  thought  him  a 
very  good  judge.  He  was  a  good  friend  of  mine  and 
did  a  good  deal  to  help  me  along  at  the  bar,  and  I  al- 
ways felt  under  obligation  to  him.  He  had  one 
amiable  weakness,  and  that  was  that  he  did  not  like 
to  decide  against  his  friends.     (Laughter.)     I  do  not 
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doubt  he  woold  if  he  found  it  necessary,  but  he  did 
not  find  it  necessary.  I  could  get  a  judgment  by  de- 
fault on  a  plain  note  of  hand  where  no  defense  was 
put  in  against  defaulting  creditors  who  were  his 
friends,  but  if  I  tried  to  maintain  attachment,  that 
one  eye  of  his  would  look  down  upon  me  from  the  top 
of  the  bench  with  such  a  look  of  pity  mingled  with 
slight  indignation  and  remonstrance  that  I  was  fain 
to  desist.  But  if  his  eye  was  single  he  had  the 
promised  scriptural  compensation  that  his  whole  body 
was  full  of  light.  He  was  a  good  man  and  a  good 
Judge  and  at  the  end  of  his  term  I  supported  him  very 
cordially  for  re-election  against  Edwin  Flint  in  the 
judicial  campaign  of  1862,  when  Judge  Flint  was 
elected.  For  once  the  bar  made  a  mistake.  He  died 
in  April,  1868,  a  few  days  after  the  election  when  I 
ran  for  judge  against  his  competitor  of  six  years  be- 
fore, and  I  have  always  had  the  satisfaction  of  know- 
ing that  he  heartily  approved  of  my  candidacy.  Well, 
John  Hess  was  a  friend  of  his  and  used  to  work  for 
him,  and  I  was  a  friend  of  his  (Laughter)  and  when  I 
got  up  there  I  thought  we  would  have  at  least  an 
equal  show  with  Dennison  with  all  his  aggressive 
qualities.  We  tfK)k  the  case  up  there.  I  made  objec- 
tion in  the  court  below  to  the  plaintifiF*s  evidence  of 
the  contract  on  the  ground  that  the  whole  contract 
for  the  sale  of  the  horse  was  made  on  Sunday  and  the 
delivery  made  on  Sunday,  and  I  thought  the  point 
was  good.  When  we  got  up  there  we  argued  those 
two  points  before  Judge  Gale,  this  one  and  the  ruling 
out  of  our  evidence,  and  he  decided  them  \yoth  in  my 
favor  and  reversed  the  case,  and  that  after  four  trials 
an<l  much  litigation. 

(Laughter  and  applause,  i 
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That  was  in  1857.  William  Dennison  the  next  year 
was  so  aggressive  that  he  went  down  into  Coon  Valley 
a  little  below  La  Crosse,  and  insisted  upon  fishing  upon 
a  Dutchman's  land  down  there  that  did  not  belong  to 
him.  It  was  in  the  month  of  June  that  he  insisted 
upon  fishing  upon  his  land  for  trout,  against  the 
Dutchman's  will,  and  the  Dutchman  clove  him  down 
from  head  to  foot  with  a  battle  axe,  just  as  they  used 
to  in  the  time  of  the  Trojan  wars.  Though  they 
more  commonly  pierced  them  through  the  helmet  with 
a  spear,  but  he  used  a  battle  axe  and  Alonzo  Johnson 
at  La  Crosse  prosecuted  him  for  murder,  and  finally 
got  him  convicted,  though  he  died  soon  after  from  a 
cold  taken  during  the  trial. 

That  victory  gave  me  a  great  start  up  there.  \  did 
all  the  business  that  came  along  after  that.  I  prac- 
ticed six  years  before  Judge  Gale  and  six  years  before 
Judge  Flint,  and  a  short  time  before  Judge  Knowlton. 

My  experience  with  the  Scotchmen  on  the  prairie 
had  given  me  such  a  standing  that  I  was  appointed 
district  attorney  of  the  county  with  a  salary  of  $100  a 
year.  That  was  a  great  promotion;  the  first  case  I 
ever  had  in  the  circuit  court  there  was  before  Judge 
Wiram  Knowlton.  What  they  called  him  Wiram  for 
I  never  knew,  unless  that  w^as  his  name.  I  did  not 
know  anything  about  him,  whether  he  knew  anything 
about  law  or  not,  but  there  was  a  gentleman  in  Trem- 
pealeau that  had  fallen  into  a  little  trouble  with  a 
servant  girl  in  the  family  (Laughter),  and  the  ladies 
did  not  like  it  very  much;  they  did  not  take  kindly  to 
it,  especially  the  married  ladies.  It  made  a  little 
scandal  in  the  neighborhood  and  they  rather  insisted 
on  my  having  him  indicted  for  adultery.  I  looked  the 
matter  up  and  it  seemed  that  at  common  law^  it  was 
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very  doubtful  whether  adultery  was  any  offense  at 
all — that  is  criminal  offense,  but  under  the  statute  it 
was  made  an  offense  punishable  by  law,  being  adultery 
on  the  part  of  a  married  man  and  fornication  or  some 
lesser  offense  on  the  part  of  the  unmarried  female,  if 
she  happened  to  be  summoned.  I  drew  an  indictment 
in  form  and  brought  the  case  on  to  trial  and  was  all 
ready  for  trial  when  the  attorney  on  the  other  side 
jumped  up  and  moved  to  dismiss  the  case  on  the 
ground  of  non-joinder  of  defendants.  He  said  that  I 
ought  to  have  joined  the  woman  with  the  man. 
(Laughter.)  Well,  it  was  a  new  idea  that  there  was 
any  such  thing  as  a  joint  criminal  offense,  or  non- 
joinder of  that  kind,  and  I  assumed  that  the  Judge 
would  icnow  how  to  decide  it,  and  I  told  the  court  I 
did  not  wish  to  argue  that  proposition,  that  it  was  too 
absurd  to  admit  of  argument,  and  I  would  submit  it 
without  argument.  Judge  Knowlton  seemed  to  con- 
sider it  for  a  moment,  and  he  said  he  thought  the 
point  well  taken.  ( Laughter.)  He  said  adultery  was 
an  offense  that  could  not  be  committed  by  a  man 
without  the  co-operation  of  the  woman  (Laughter); 
and  he  dismissed  the  case.  (Great  laughter.)  Whether 
he  did  not  know  the  law  or  consideration  of  the  law 
had  been  drowned  out  by  more  liquid  considerations 
I  never  knew.  Well,  that  taught  me  a  lesson  which 
1  never  forgot.  I  thought  after  that  no  matter  how 
plain  a  proposition  of  law  was  I  would  argue  it  before 
the  court,  1  would  not  submit  it  without  argument  and 
authority,  and  I  got  along  better  after  that  (Laughter.) 
But  gentlemen,  1  will  not  take  up  your  time — 

(Cries  of  go  on.) 

Judge  Bunii:  I  thank  you  most  heartily,  gentlemen, 
for  this  kind  reception  and  your  kind  recognition  of 
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my  services,  which  seems  to  be  much  greater  than 
they  deserve,  and  I  leave  the  matter  as  it  is. 

I  know  very  well,  gentlemen,  how  little  can  be  said 
and  done  towards  continuing  the  reputation  of  a  judge 
who  has  been  on  the  bench.  "  I  know  the  very  evanes- 
cent character  of  a  judge's  reputation  or  a  lawyer's 
reputation — it  is  just  the  same  thing — and  I  know  the 
very  evanescent  character  of  a  judge's  work.  What 
judge  on  the  bench  is  remembered  for  two  decades 
after  he  goes  either  out  of  the  world  or  off  the  bench? 
With  the  exception  of  Judge  Marshall  and  Judge 
Story,  on  constitutional  questions,  and  a  few  excep- 
tions of  that  sort,  it  seems  as  though  opinions  of  judges 
after  a  few  decades  are  mere  per  curiam's;  they  are 
no  longer  read  on  account  of  the  man  who  wrote  them. 
But  that  is  just  as  it  should  be;  there  is  no  doubt 
about  that;  nobody  wants  an  Undeserved  immortality; 
and  it  is  very  certain  that  the  "immortality"  of  judges 
and  lawyers,  as  a  general  thing  is  very  brief  after  they 
get  through  with  their  life-work.  We  realize  that, 
but  it  is  just  as  it  should  be  and  just  as  it  must  be. 

I  thank  you  gentlemen  very  kindly  for  your  recog- 
nition of  my  poor  services,  and  bid  you  good  night. 

(Great  applause.) 

The  Toastmaster:  I  think,  gentlemen,  without  any 
formal  introduction,  you  would  like  to  welcome  the 
coming  judge,  so  I  would  ask  Judge  Sanborn  if  he  will 
rise  and  receive  the  good  wishes  of  the  members  of 
the  bar  at  this  time. 

(Great  applause.) 

Judge  A.  L.  Sanborn,  of  Madison:  F  thank  you  very 
heartily  for  your  reception. 

The  Toastmaster:  We  have  not  quite  finished  with 
the  federal  bench,  and  therefore  without  any  prelimi- 
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naries  I  would  like  to  call  upon  Judge  Baker  of  the 
United  States  circuit  court,  living  in  Indianapolis  to 
address  you  at  this  time. 

(Great  applause.) 

Judge  Francis  E.  Baker:  Mr.  President,  and  gentle- 
men of  the  Wisconsin  State  Bar  Association:  From 
my  pleasant  memories  of  your  hospitality  last  year, 
and  from  the  pleasurable  feelings  I  now  enjoy  after 
partaking  of  your  sumptuous  banquet,  I  think  that  I 
would  be  inclined  always  to  accept  your  invitation, 
even  if  I  had  to  get  up  as  I  did  this  morning  at  3 
o'clock  in  the  morning  to  reach  here;  but  in  all  frank- 
ness I  must  confess  to  you  that  on  this  particular  oc- 
casion I  should  have  forgone  the  pleasure,  if  it  had 
not  been  for  the  fact  that  your  president's  letter  in- 
formed me  that  the  banquet  to-night  was  in  honor  of 
Judge  Bunn. 

I  esteem  it  a  great  privilege  to  join  with  you  in  giv- 
ing honor  to  one  to  whom  honor  is  due. 

As  Judge  Bunn's  modesty  is  one  of  his  conspicuous 
virtues,  I  would  ask  him  to  close  his  ears  while  I  say 
how  sorry  I  am  that  the  time  has  come  that  Judge 
Bunn  severs  his  connection  with  the  federal  judiciary 
of  this  circuit.  It  marks  one  of  those  changes  that 
bring  regret.  I  know  that  any  regret  he  feels  is  ac- 
companied by  a  deep  sense  of  loss  on  the  part  of  all  of 
his  associates.  One  of  the  ties  that  binds  us  to  an  in- 
terest in  workaday  affairs  has  been  loosened.  But  it 
is  a  characteristic  of  the  human  affections  that  while 
this  is  true,  at  the  same  time  we  most  heartily  welcome 
to  the  bench  his  admirable  successor. 

In  retiring,  Judge  Bunn  leaves  with  us  a  shining 
record  and  an  example  worthy  of  all  emulation.  \ 
have  been  glad  to  hear  to-night  the  tributes  paid  his 
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virtues  by  his  old  time  associates  of  the  bar  and  bench. 
To  me  as  a  later  comer,  it  is  very  plain  that  his  noble 
career  has  been  but  the  necessary  outcome  of  a  great 
character.  He  has  shown  the  patience  to  hear  with 
fullness  and  with  impartiality,  and  the  comprehension 
to  understand  the  issues  in  all  their  bearings,  and  the 
wisdom  to  find  the  right,  and  the  unfaltering  honesty 
to  declare  and  enforce  it — not  the  common  honesty 
that  may  have  regard  to  what  is  the  best  policy,  but 
the  fearless  honesty  that  dares  to  be  knowingly  im- 
politic— these,  I  take  it,  are  attributes  of  a  great  and 
just  judge. 

If  all  the  world's  a  stage,  as  his  favorite  author  has 
it,  the  part  of  the  judge  may  not  be  an  enviable  one. 
It  does  not  bring  him  into  the  lime  light  to  receiN-e 
the  plaudits  of  the  audience.  He  may  never  hope  to 
have  the  approval  at  any  one  time,  of  more  than  half 
of  those  who  listen  to  his  pronouncements.  (But  the 
court  has  no  resemblance  to  the  playhouse  except  that 
a  lawsuit  is  the  most  dramatic  thing  in  real  life.)  Yet 
if  half  his  auditors  are  disappointed  at  the  time,  w^e 
know  that  the  generosity  and  sense  of  fairness  of  the 
bar  are  such  that  when  the  heat  of  the  strife  has  passed 
the  judge  will  receive  a  deep  and  sincere  esteem,  the 
esteem  that  his  character  and  work  have  earned. 

Judge  Bunn,  in  leaving  off  the  burden  of  active 
work,  you  are  fortunate  in  finding  yourself  well  forti- 
fied against  the  restlessness  that  comes  to  the  unhar* 
nessed  worker  that  has  no  other  means  of  self-absorp- 
tion. Indoors  you  have  your  books,  those  charming 
friends  that  always  give  you  of  their  best,  that  are  aK 
ways  ready  when  you  want  their  company,  and  that 
never  obtrude  themselves  upon  you  beyond  their  wel- 
come.   Out-doors  you  have  your  fishing,  that  delight- 
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f  al  sport  that  brings  you  near  to  nature's  heart,  and 
that  titillates  the  nerves  with  such  delicious  intensity. 
The  man  who  loves  both  books  and  fish  can  never  be 
at  a  loss. 

I  wish  you  long  life  and  happiness  and  peace. 

(Great  applause). 

The  Toastmaster:  Gentlemen  of  the  bar,  I  think 
at  our  meeting  this  afternoon  we  took  no  formal 
action  expressing  and  extending  our  thanks  to  one 
who  came  here  from  a  long  distance  to  give  us  a  most 
interesting  and  able  paper.  It  is  a  difficult  thing  for 
one  to  lay  aside  his  work  and  his  duties  and  travel  a 
long  distance  without  compensation,  at  the  request 
of  a  bar  association,  to  give  them  an  entertaining  ^and 
instructive  address.  I,  therefore,  on  your  behalf ,  wash 
to  extend  to  Justice  McClain  of  the  supreme  court  of 
Iowa,  the  thanks  of  the  Association  for  coming  to  us 
and  giving  us  the  instructive  paper  this  aftei'noon,  on 
your  behalf.  I  extend  to  him  now  an  invitation  once 
more  to  speak  to  us  upon  this  occasion. 

(Great  applause.) 

Justice  McClain:  Anxious  as  I  am  not  to  trespass 
on  your  generosity  and  your  hospitality,  I  still  am  glad 
for  an  opportunity  to  join  with  you  in  the  tributes  to 
the  honored  judge  from  the  federal  bench  who  is  the 
special  guest  this  evening,  and  I  take  pleasure  in  doing 
so  also,  because,  as  I  said  this  afternoon,  Iowa  is  a 
child  of  Wisconsin  in  a  certain  way  and  we  inherit 
much  that  is  good  from  our  connection  with  Wiscon- 
sin, which  extended  almost  down  to  the  time  of  his 
connection  with  the  judiciary  of  this  region.  We  in- 
herit I  suppose  some  good  things  in  the  way  of  remin- 
iscences, and  there  is  one  story  that  is  traditional  in 
Iowa  that  1  think  possibly  was  borrowed  from  the  re- 
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lations  of  the  lawyers  with  the  bench  in  Wisconsin.  I 
am  told  that  in  an  early  day  we  had  a  very  brilliant 
man  at  Burlington,  who  came  from  Wisconsin,  and  who 
with  all  his  brilliancy  was  physically  addicted  to  in- 
temperance. On  one  occasion  he  appeared  before  the 
supreme  court  of  Iowa  while  it  was  a  territory,  and 
expressed  some  regret  that  a  case  which  had  been 
pending  in  that  court  and  in  which  he  was  interested 
as  an  attorney,  had  not  been  decided.  Bracing  him- 
self against  a  pillar  he  remarked  that  he  would  give 
five  dollars  to  have  that  case  decided.  The  chief 
justice,  thinking  that  the  dignity  of  the  court  was 
possibly  in  some  way  impugned,  demanded  of  him 
whether  he  intended  to  offer  the  court  five  dollars  for 
a  decision.  He  said:  "Oh,  no,  your  honor,  you  en- 
tirely misunderstand  me,  I  did  not  mean  five  dollars 
for  the  court,  I  mean  five  dollars  apiece."  (Great 
laughter.) 

I  was  interested  this  afternoon  in  what  my  friend 
Professor  Smith  had  to  say  about  the  increasing  num- 
ber of  judicial  opinions.  He  seemed  to  think  that 
judges  were  somewhat  too  prolific  in  pronouncing  their 
views.  But  I  wondered  whether  he  did  not  take  the 
courts  a  little  bit  too  seriously.  I  do  not  suppose  he 
really  imagines  that  when  a  judge  writes  an  opinion 
in  Jones  vs.  Smith,  he  supposes  that  it  is  going  to  be  a 
leading  case  for  the  next  hundred  years.  I  do  not 
suppose  any  judge  assumes  such  importance  for  what 
he  writes.  The  fact  is  I  wanted  at  that  time  to  get  up 
and  protest;  but  my  feelings  were  somewhat  mixed  on 
that  question  under  discussion,  and  I  was  afraid  I 
would  be  in  the  attitude  of  a  lawyer  of  our  state  who 
has  since  become  a  federal  judge  who,  while  he  wiis  a 
lawyer  was  asked  by  a  fellow  lawyer  to  come  in  and 
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assist  in  the  trial  of  a  case.  He  did  so  with  his  great- 
est ability  and  energy,  and  eventually  sent  a  bill  for 
$35  to  the  man  whose  cause  he  had  espoused.  The 
man  ignored  the  bill,  and  the  lawyer  seeing  him  on  the 
street  afterwards  went  to  him  and  presented  his  bill 
wanting  to  know  if  he  was  not  going  to  pay  it.  The 
man  said,  "Why,  I  never  hired  you  as  my  lawyer  in 
that  case."  "Oh,  well,  you  didn't,  eh?  You  knew  I 
was  arguing  that  case  didn't  you;  and  you  were  there 
in  court  and  heard  me  argue  that  case,  didn't  you?" 
"Yes,  yes,  I  was  there  and  heard  you  talking  in  that 
case,  but  I  did  not  know  which  side  you  were  talking 
on."  (Laughter.)  The  argument  was  conclusive  and 
the  lawyer  receipted  the  bill  and  passed  it  over  to  the 
client.  We  take  the  matter  of  the  increasing  number 
of  judicial  decisions  which  are  printed  altogether  too 
seriously.  We  are  getting  along  pretty  well,  we  ignore 
most  of  them;  many  of  them  become  old  before  the 
next  year;  and  on  the  whole  I  do  not  suppose  there  is 
very  much  more  law,  and  I  do  not  suppose  it  is  very 
much  more  difficult  to  find  out  what  the  law  is,  than 
100  or  200  years  ago. 

But  from  the  remarks  of  the  gentleman  further  down 
the  table,  1  have  received  this  evening  an  inspiration, 
and  1  am  going  to  propound  this,  and  then  1  will  quit: 
Why  don't  we  have  a  trust  in  the  publication  of  opin- 
ions ?  Let  the  West  Publishing  Company  and  the  Law- 
yers' Reports  Annotated  and  the  Encyclopedia  people 
form  a  trust,  and  refuse  to  give  out  opinions  except  as 
they  are  paid  for  them  at  extravagant  rates.  Then 
the  courts  will  declare  the  trust  illegal,  will  forbid 
lawyers  citing  any  opinions  published  by  that  trust, 
and  we  shall  have  the  slate  wiped  clean  and  be  ready 
to  administer  justice. 

(Great  laughter  and  applause). 
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The  Toastmaster:  Gentlemen,  the  hour  is  growing 
late  and  unless  you  desire  to  suggest  some  one  from 
whom  you  would  like  to  hear,  1  think  we  would  be 
wise  perhaps  to  draw  the  meeting  to  a  close.  No 
names  being  suggested,  we  will  call  the  meeting  at  an 
end. 
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LEGISLATION  AFFECTING   UNWRITTEN  LAW. 


ADDRESS    BY   GEORGE    G.    GREENE,   PRESIDENT  OF  THE  AS- 
SOCIATION. 


Gentlemen  of  the  State  Bar  Association:  Besides  a 
a  greeting  to  you  one  and  all,  which  I  most  cordially 
give,  I  am  to  make  an  address.  This,  I  am  afraid, 
will  seem  much  after  the  manner  of  those  savages  w^ho 
first  welcome  their  victims  and  then  torture  them.  It 
is  a  sequence  of  kindness  and  cruelty,  however,  that 
cannot  be  evaded.  I  cannot  refrain  from  the  greeting, 
for  it  is  spontaneous — from  the  heart;  and  the  address 
is  a  solemn  duty  under  the  constitution. 

The  proper  subject  of  a  discourse  by  the  president 
of  an  association  is,  ordinarily,  its  affairs  and  policies. 
But  the  life  of  this  fraternity  is  so  much  centered  in 
these  meetings  that  such  a  topic  is  not  fairly  admis- 
sible; and  it  has  come  to  be  a  custom  for  the  president, 
in  discharge  of  this  duty,  to  speak  on  some  special 
subject  of  assumed  professional  interest.  Accordingly, 
I  take  for  partial  consideration  the  matter  of  Legisla- 
tion Affecting  the  Unwritten  Law;  prompted  partly 
by  talk  of  changing  the  form  of  that  law  to  a  code, 
still  sometimes  heard,  but  more  by  what  I  fear  is  a 
growing  tendency  to  alter  parts  of  it  in  substance  for 
the  special  benefit  of  parts  of  the  people  only.  In 
unwritten  law  both  equity  and  the  common  law  are 
here  included. 

Courts  of  justice,  with  us,  decide  actual  disputes  be- 
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tween  real  adversaries  formulated  in  law  suits,  by  ap- 
plying principles  of  justice  to  facts  found.  Every 
judicial  decision  is  a  statement  of  some  rule  or  rules 
deduced  directly  or  mediately  from  those  principles; 
unless  a  statute  or  constitution  gives  the  rule  and  then 
their  construction  and  effect  go  upon  rules  thus  de- 
rived. The  life  and  growth  of  our  jurisprudence  are 
mainly  nourished  by  the  action  of  these  rules  of  judi- 
cial decisions  in  the  resolution  of  new  cases;  by  the 
use  of  judicial  precedents.  This  kind  of  development 
1  maintain  should  persist  against  all  efforts  to  mater- 
ially interrupt  it  by  legislation. 

Some  think  this  living  force  of  the  unwritten  law — 
the  action  of  precedents — has  been  much  enfeebled  by 
the  increase  of  judicial  decisions;  that  their  number 
has  grown  so  great  that  courts,  with  their  increased 
business,  can  no  longer  use  them  philosophically. 
Some  conclude,  thence,  that  the  agency  of  legal  de- 
velopment should  be  shifted  from  the  courts  to  the 
legislature.  There  has  indeed  been  a  marvelous  growth 
in  the  number  of  judicial  precedents.  At  the  revolu- 
tion, the  statement  of  the  unwritten  law  was  in  the 
decisions  of  five  courts  made  in  a  period  of  seven  hun- 
dred years  and  printed  in  about  275  volumes  of  reports. 
In  1826  Kent  wrote:  "The  number  of  volumes  of 
English  reports  .  .  .  amounts  to  364.  .  .  .  To 
these  may  be  added  upwards  of  200  volumes  of  Ameri- 
can reports,  treaties  and  digests."  He  adds:  "The 
grievance  is  continually  growing,  for  the  number 
of  periodical  reports  which  issue  from  the  English  and 
American  press  is  continually  increasing."  1  Com.  473. 
Since  then,  the  English  reports  have  multiplied  four 
times,  and,  in  America,  there  are  more  than  a  hundred 
courts  of  superior  jurisdiction  and  over  6,000  volumes 
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of  decisions.  More  reports  are  now  printed  each  year 
than  in  seven  centuries  before  the  revolution.  The 
argument  for  a  code  from  this  enormous  increase  as- 
sumes, for  one  thing,  that  the  number  of  precedents 
to  be  considered  in  their  right  use  in  judicial  work 
bears  some  significant  ratio  to  the  totality  of  prece- 
dents. An  examination  of  the  true  principle  of  their 
use  in  making  and  expanding  our  law  will  show  the 
error  of  such  assumption  and  will,  at  the  same  time, 
manifest  reasons  why  the  unwritten  law  should  not, 
in  general,  be  replaced  in  any  degree  by  legislation. 

The  theory  was  fondly  held  by  the  old  lawyers,  and 
is  still  affirmed  by  some,  that  ancient  English  had  a 
complete  system  of  unwritten  Istw  adapted  to  every 
emergency  and  condition,  actual  or  potential,  in  the 
life  of  its  people  and  institutions;  that  knowledge  of 
the  whole  of  this  law  is  in  the  judges;  that  in  cases 
not  within  principles  already  judicially  announced, 
judges  pick  out  the  true  principle  from  among  the 
hidden  treasures  of  such  law.  Our  ancient  brethren 
did  not  always  consistently  honor  the  theory.  Lord 
Mansfield  declared  that,  in  his  time,  he  had  made  more 
law  than  parliament.  Mr.  Austin  and  others  say  the 
law  of  judicial  decision  is  indirect  legislation  by  the 
judges.  Be  the  right  of  such  speculation  where  it 
may,  it  is  accurate  to  say  that  the  unwritten  law  con- 
sists of  rules  deduced  from  the  principles  of  natural 
justice  by  reasoning  formulated  in  judicial  decisions. 
When  a  rule  is  first  judicially  declared,  whether  it  is 
a  pre-existing  treasure  of  the  law  then  selected  by  the 
judge,  or  a  law  then  made  by  him,  it  is  such  deduction; 
the  result  of  reasoning  on  the  principles  of  justice. 
As  the  way  it  becomes  active  is  certain,  it  is  not  es- 
sential whether  the  process  of  deduction  is  called  the 
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selection  or  ascertainment  of  law  or  the  creation  of  it 
Later,  when  the  rule  thus  originated  is  followed  in 
other  cases,  directly  or  analogically,  there  is  the  same 
mental  process.  It  is  adopted  became  the  deduction 
of  it  is  approved  and,  it  may  be,  reinforced  by  further 
similar  argument;  or  if  the  deduction  is  doubted  or 
denied,  l^the  rule,  if  still  followed,  is  adhered  to,  be- 
cause— still  on  the  ground  of  justice — certainty  of  rule 
in  the  instant  case  is  better  than  logical  exactness. 
And  if  the  rule  of  the  prior  case  is  rejected  or  modi- 
fied, it  is  on  a  review  of  the  reasoning  that  deduced  it 
and  the  inference,  on  like  reasoning,  of  a  difiEerent  or 
qualified  precept  of  justice. 

In  this  reasoning  from  case  to  case  or  about  cases, 
precedents  are  of  very  unequal  credit.  A  prior  decis- 
ion of  the  court  which  hears  the  new  case,  or  by  a  su- 
perior or  co-ordinate  court  of  the  same  political  juris- 
diction, has  a  certain  coercive  effect.  If  the  former 
decision  is  given  by  an  inferior  court  or  one  of  foreign 
jurisdiction,  it  is  only  advisory.  These  advisory  de- 
cisions, however,  are  truly  precedents;  guides  often 
followed  in  the  absence  of  binding  precedents  and 
sometimes,  regretably,  in  the  face  of  them.  The  House 
of  Lords  finds  the  law  in  the  decisions  of  the  King's 
Bench,  etc.,  federal  courts  in  those  of  the  states,  and 
state  courts  in  those  federal  and  of  sister  states.  The 
dictum  of  Sir  William  Jones,  announced  under  the 
temptation  of  classical  allusion,  that  courts  are  held 
by  precedents  of  the  first  kind,  or  obligatory  prece- 
dents "as  firmly  as  pagan  deities  were  supposed  to  be 
bound  by  the  degrees  of  fate,"  carries  veneration  for 
authority  too  far.  The  obligation  is  imperfect.  The 
former  decision  may  be  overruled.  Nor  does  this  re- 
sult in  the  paradox  that  a  court  is  bound  by  decisions 


Digitized  by  VjOOQIC 


Address  of  George  G.  Greene  141 

it  may  disregard.  The  right  to  reject  is  qualified,  is 
subject  to  a  rule  that  judges  are  as  much  bound  by  as 
any  other.  The  precedent  must  be  followed  unless  it 
is  clear  not  only  that  it  is  irrational,  but  that  it  will 
be  more  just,  everything  considered,  to  change  the  rule 
than  to  adhere  to  it.  Though  the  rule  seems  inconse- 
quent, justice  may  require  its  continued  judicial  en- 
forcement. The  balance  of  justice  is  not  always  with 
logical  correctness  of  rule.  It  is  often  more  important 
to  have  a  rule  to  go  by  than  what  that  rule  is;  as  with 
many  rules  of  the  law  merchant.  There  must  always 
be  comparison  of  the  need  of  accuracy,  where  it  is  de- 
nied, with  that  of  certainty  of  rule.  Public  and  pri- 
vate action  go  on  the  judicial  statement  of  the  law 
as  much  as  on  the  legislative  enactment  of  it.  Judic- 
ial change  of  the  law,  from  its  nature  is  retroactive. 
It  necessarily  subjects  the  acts  of  the  parties  in  the 
case  in  which  it  is  made  and  often  exposes  the  acts  of 
others,  done  on  the  faith  of  one  rule  to  another.  And 
apart  from  this  reliance  on  rules  once  judicially  an- 
nounced and  the  insignificance  of  the  reason  of  some 
of  them,  constancy  of  regulation  is  of  the  essence  of  a 
scientific  system  of  law. 

Thus  "reason  is  the  life  of  the  law."  The  unwritten 
law  is  the  product  of  many  centuries  of  reasoning  on 
the  principles  of  justice  by  men  trained  and  selected 
for  the  work,  in  making,  reconsidering,  aflirming, 
modifying  and  changing  precedents,  with  patient  wis- 
dom, 

"Which  inspects, 
Discerns,  compares,  weighs,  separates,  infers, 
Seizes  the  right  and  holds  it  to  the  last." 

As  the  law  "is  the  science  in  which  the  greatest  pow- 
ers of  the  understanding  are  applied  to  the  greatest 
number  of  facts"  so  it  is  the  precedent  that  gives  it  its 
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scientific  cast;  keeps  it  from  "running  wild  without 
rule"  in  a  maze  of  disconnected  and  discordant  argu- 
ment; makes  it  a  system  of  related  and  dependent 
parts;  makes  the  system,  by  its  incessant  inter-play, 
as  infinitely  flexible  as  the  variety  of  human  affairs; 
distinguishes  it  from  a  statute  rigid  and  stagnant  save 
as  it  is  offensively  stirred  biennially  or  oftener"by  the 
rash  hand  of  bold  incontinence."  It  is  the  instrument 
of  legal  evolution.  The  law  judicially  declared  per- 
sists until  modified  by  something  found  more  fit  in  a 
process  of  selection  regulated  by  law. 

The  enactment  of  a  code  of  the  law  thus  evolved 
has  been  much  urged,  more  formerly  than  now,  per- 
haps; and  of  late  great  efforts  have  been  and  are  being 
made,  not  altogether  unsuccessfully,  to  vary  impor- 
tant parts  of  it  for  the  special  benefit  of  powerful 
classes  of  citizens.  The  result  of  interference  in  either 
case  is  formally  the  same — a  statute  in  place  of  un- 
written law.  But  the  purpose  of  a  code  is  to  put  that 
law  unaltered  in  a  new  form  and,  if  the  design  is  well 
executed,  that  is  all  it  does  at  first;  whereas  the  par- 
tial statute  at  once  radically  changes  the  law  and 
breaks  the  generality  and  equality  of  its  rules.  The 
latter  kind  of  innovation  is  more  impending  and  per- 
nicious. Some  of  the  reasons  against  legislative  inter- 
ference are,  however,  common  to  both  kinds  of  stat- 
utes. 

I  have  already  noted  the  common  argument  for  a 
code,  viz.:  that  decisions  are  now  so  many  and  the  busi- 
ness of  courts  so  much  that  the  organic  principle  of 
the  unwritten  law — the  precedent — can  no  longer 
work  properly.  This,  as  I  have  indicated,  wrongly  as- 
sumes that  the  number  of  precedents  to  be  considered 
in  the  decision  of  causes  bears  some  sort  of  relation  to 
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the  whole  mass  of  them  in  existence;  and  it  supposes, 
too,  that  time,  contrary  to  its  habit,  has  idly  allowed 
judicial  business  to  augment  without  giving  any 
counter  vailing  help  for  its  despatch.  Obligatory  pre- 
cedents in  any  state  are  the  decisions  of  its  superior 
courts  and,  where  the  common  law  is  adopted,  those 
in  England  before  the  revolution.  In  this  state  these 
are  within  400  volumes  of  reports.  Better  digests, 
cyclopedias,  annotations  and  many  other  aids  simplify 
and  shorten  the  work  of  investigation,  and  there  are 
many  more  judges  to  do  the  work.  The  multitude  of 
obligatory  precedents,  in  one  way,  lessens  the  work; 
for  as  the  number  of  rules  fixed  by  them  is  greater,  it 
is  more  probable  that  new  cases  will  fall  within  some 
of  them.  Were  such  precedents  only  used,  the  ability 
of  courts  to  use  them  well  would  not  be  impaired  by 
their  increase  in  number. 

While  the  use  of  advisory  precedents  cannot  be  ex- 
cluded, it  may  be  so  limited  that  their  accumulation 
will  not  be  harmful  to  the  life  and  growth  of  the  un- 
written law.  The  law  of  a  case  can  be  found,  gener- 
ally, in  the  decisions  of  courts  of  the  state  or  political 
jurisdiction  wherein  it  is  pending.  If  the  home  de- 
cisions are  not  direct,  the  right  rule  may  often  be 
drawn  from  them.  Seldom  is  a  case  so  singular  in  its 
facts  that  it  cannot  be  placed  within  the  home  doc- 
trine of  some  class  of  cases,  or  put  into  a  class  governed 
by  rules  derived  from  them.  When  the  rule  of  justice 
is  not  expressely  determined  by  former  domestic  de- 
cisions reason  it  out  from  them  analogically.  Make 
them  guiding  stars,  using  the  others  only  as  sidelights 
to  illustrate  and  conduct  the  argument. 

How  often  we  do  the  reverse.  Industry  is  relied  on 
more  than  reason.    Among  more  than  a  million  out- 
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side  cases  decisions  may  often  be  found  in  England  or 
her  colonies,  or  in  some  state,  territory  or  isle  of  the 
sea,  with  facts  more  like  the  case  in  hand  than  any 
decision  at  home.  So  each  side  hunts;  and  not  to  be 
outdone  each  struggles  to  get  the  most  citations,  as  if 
points  were  to  be  voted  up  or  down  by  a  majority  of 
outside  judges.  Great  lists  of  cases,  in  all  degrees  of 
bearing  and  discord,  are  presented  and  in  this  be- 
wildering jungle  courts  are  invited  to  lose  themselves 
in  search  of  rules  of  justice. 

But  codification  will  not  cure  the  alleged  disorder 
be  it  as  malignant  as  it  may;  for  it  will  not  materi- 
ally affect  the  use  of  precedents.  A  code  merely 
changes  the  form  of  the  unwritten  law.  While  the 
legislature  may  thus  lay  hold  of  the  rules  developed 
by  judicial  decision,  its  enactment  will  always  be  in- 
complete. Unwritten  law  will  continue  to  germinate. 
New  cases  will  incessantly  occur  for  which  prevision 
of  rule  by  judge  or  legislator  is  not  possible.  The  rules 
for  such  cases  must  be  supplied  as  they  arise  by  the 
same  process  of  judicial  reasoning  that  ascertained 
the  rules  codified.  Now,  the  difficulty  from  the  mul- 
titude of  decisions  is  not  in  applying  the  established 
rules  of  the  unwritten  law,  which  only  a  code  aims  to 
embrace,  but  in  deducing  new  ones  for  new  cases;  a 
process  which  a  code  does  not  interrupt  and  in  which 
the  use  of  precedents  will  be  the  same  with  or  without 
a  code.  Only  as  a  code  enacts  rules  not  judicially 
settled  can  it  materially  dispense  with  the  use  of  pre- 
cedents; and  this  it  does  not  attempt  to  do  and  can- 
not do  in  any  significant  degree  or  well.  This  con- 
clusion, that  a  code  does  not  affect  the  use  of 
precedents,  is  confirmed  by  the  reports  of  the  few 
states  which  have  codes.     Appeal  to  the  law  of  judi- 
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cial  decision  is  not  there  moderated,  nor  is  litigation 
there  simplified  or  diminished  in  volume. 

Finally,  no  use  or  abuse  of  precedents  in  any  surfeit 
of  them  can  justify  codification,  how  much  so  ever  it 
would  save  their  use.  Whatever  their  hindrance,  the 
judicial  statement  of  legal  rules  is  still  the  result  of 
reasoning  to  reach  justice  by  men  fitted  for  the  task 
by  education,  experience  and  character,  aided  by  the 
research  and  argument  of  others  also  trained  for  the 
work.  If  the  reasoning  would  be  better  with  fewer 
decisions,  if  the  process  from  their  number  is  often 
dilatory  and  perplexing,  no  way  of  determining  rules 
of  justice  is  as  scientific  or  safe.  I  do  not  restate  the 
argument  so  often  made  against  codification.  There 
is  one  objection  that  goes  to  all  legislation,  general  or 
special,  affecting  the  unwritten  law.  It  is  that  the 
tribunal,  from  temper  and  inexperience,  is  disqualified 
to  deal  with  the  subject.  Of  the  three  principal 
agencies  of  government,  the  legislature  is  most  easily 
swayed  by  popular  impulses.  Its  members  are  elected 
for  short  terms,  that  action  may  swiftly  respond  to  the 
wishes  of  their  constituents.  There  is  often  need  for 
this  in  local  matters  and  in  public  administration; 
though  there,  even,  the  result  is  imperfect  legislation 
and  too  much  of  it.  The  members  in  general  have 
neither  the  independence  nor  the  knowledge  nor  the 
habits  of  thought  to  examine  well  and  decide  soundly 
the  principles  of  justice  on  which  the  permanent  rules 
of  human  conduct  should  rest.  Now,  when  a  code  re- 
duces the  rules  of  the  unwritten  law  to  statute,  all 
judicial  action  affecting  the  rules  codified  is  at  once 
arrested.  Courts  may  and  must  still  announce  new 
rules  for  new  cases,  but  the  rules  codified  can  never 
be  altered  or  repealed  save  by  statute.     If  the  work  of 
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codifying  is  well  done,  as  from  the  causes  stated  is  not 
likely,  there  will  be  a  moment  when  it  will  be  indif- 
ferent whether  the  rules  are  in  the  reports  or  in  the 
statute.  But  thenceforth  the  rules  made  statutory 
will  be  the  subjects  of  legislation,  inflexible  save  by 
legislative  judgment;  to  be  dealt  with  like  other  stat- 
utes. There  will  be  constant  pressure  and  temptation 
to  tamper  with  the  statute.  We  know  full  well  how 
irresistible  the  influences  are.  Special  interests, 
popular  prejudice,  partisan  gain,  personal  ambition 
ever  press  for  change.  Statesmen  watching  the  popu- 
lar breeze  to  see  how  the  ballots  are  drifting,  philoso- 
phers who  refer  every  inequality  of  fate  and  fortune 
to  defective  laws,  all  the  leaders  of  failure  and  dis- 
content with 

'•Yearnings 
For  dividing  equally  unequal  earnings" 

are  forever  striving  to  embalm  their  conceits  and 
dreams  in  legislation.  The  baleful  effect  may  not  be 
rapid,  but  at  length  judicially  evolved  law  made  into 
statute  must  lose  its  integrity  as  a  scientific  system. 

Relatively,  legislation  has  little  trenched  on  the  un- 
written law.  Popular  esteem  of  the  system, rich  with 
the  wisdom  of  time,  has  protected  it.  Codes  of  pro- 
cedure fixing  the  formalities  of  practice  have  been 
enacted;  but  the  public  has  been  content  to  leave  these 
with  the  lawyers,  who  have  prepared  the  statutes. 
Estates  and  titles  and  the  forms  of  their  tradition 
have  been  modified  and  various  rules  have  been  al- 
tered. But  this  was  mostly  done  without  breaking 
generality  of  rule  or  hint  of  class  discrimination  and, 
mostly,  at  the  instance  of  courts  and  the  bar  because 
it  could  not  be  done  judicially  without  harsh  retro- 
spective effect.  The  interference  was,  essentially,  leg- 
islative only  in  form.     Substantially,  legislation  has 
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been  kept  to  the  subject  of  public  law;  to  administra- 
tion, the  creation  and  regulation  of  governmental 
agencies,  institutions,  rights  and  privileges.  In  that 
vast  Held  there  is  "ample  room  and  verge  enough." 
There  we  are  governed  too  much;  but  there,  for  the 
most  part,  only  the  legislature  can  act.  Private  law 
which  defines  and  protects  the  rights  of  person  and 
property  has  been  principally  left  to  judicial  decision. 

But  changes  recently  made  or  proposed  in  the  un- 
written law  show  the  kind  of  legislation  a  code  will 
encourage,  since  by  arresting  judicial  action  it  removes 
the  restraint  of  deference  to  it,  and  which  will  soon 
become  general  without  a  code  unless  the  tendency  to 
change  is  curbed.  This  interference  is  for  and  against 
classes,  always  pressed  in  the  name  of  the  people; 
mindless  that  the  people  include  all  classes  and  that 
with  rules  of  justice  general  in  this  nature  the  rights 
of  any  one  are  as  sacred  as  those  of  all  others.  The 
people  are,  indeed,  the  source  of  power,  the  sovereign, 
and  the  will  of  a  majority  of  them,  within  constitu- 
tional restraints,  is  the  will  of  all.  We  rightly  vene- 
rate the  principle.  But  it  does  not  properly  make  the 
word  ''people"  one  to  conjure  with  by  everyone  who 
rides  a  hobby  for  success.  The  distinctions  in  this  leg- 
islation favor  the  powerful;  and  whether  power  pla- 
cated by  legislation  is  wealth,  or  votes  or  what  not,  it 
is  a  bad  motive  for  specializing  general  rules  of  justice. 
Let  us  notice  some  of  these  proposed  changes. 

Most  of  those  injured  by  negligence  are  laborers, 
many  of  whom  work  for  railroad  corporations. 
Against  such  corporations,  rightly  or  wrongly,  much 
popular  animosity  exists.  There  is  a  steady  efEort  to 
distinguish  these  unpopular  employers  from  others,  by 
subjecting  them  to  peculiar  rules  of  negligence.    As 
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to  them,  it  is  proposed  to  change  the  rules  of  co-em- 
ployment, contributory  negligence  and  assumption  of 
risk.  Some  such  changes  have  been  made.  There  is 
no  sound  reason  for  any  difference  of  rule,  whether 
the  negligence  charged  is  by  a  farmer, merchant,  manu- 
facturer, miner  or  railway  corporation.  The  degree  of 
danger  to  the  servant  in  different  occupations  is  acci- 
dental to  the  ground  of  liability;  and  were  it  not, 
difference  of  danger  does  not  account  for  the  proposed 
difference  of  rule.  The  danger  from  carelessness  in 
saw  mills,  in  mines,  on  steamboats  and  in  many  kinds 
of  factories  is  as  much  or  more  than  it  is  in  railroad 
work.  To  alter  these  rules  as  to  the  farmer,  the  mine 
or  mill  owner,  etc.,  would  be  against  so  many  great 
interests  controlling  so  many  votes  that  it  would  be 
bad  politics.  Retine  as  you  will  there  lies  the  sole 
reason  for  the  distinction.  Railways  may  be  singled 
out,  it  is  concluded,  because  of  the  many  servants 
benefitted,  the  general  sympathy  for  them  and  bias 
against  the  employer.  Railway  corporations  from 
their  public  character  and  great  power  are,  with  others, 
justly  subject  to  special  regulation  in  the  discharge  of 
their  public  agency,  by  rules  founded  on  their  class 
characteristics.  But  they  cannot  fairly  be  denied  as 
a  class  general  common  law  rights  merely  because 
they  are  powerful  or  disliked.  No  concession  of  the 
magnitude  of  their  power  or  its  pernicious  exercise 
can  justify  these  legislative  reprisals.  The  immediate 
injustice  of  such  discrimination  is  the  least  of  its  mis- 
chiefs. Quod  exemplo  fit  id  etiam  jure  fiera  putant.  Like 
the  ruling  prayed  against  Shylock, 

"  *Twill  be  recorded  for  a  precedent 
And  many  an  error  by  the  same  example 
Will  rush  into  the  state." 

Not  to  be  misunderstood,  I  will  say  that  no  denial 
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of  the  constitutional  power  of  the  legislature  to  change 
the  common  law  rules  of  negligence,  within  limits,  is 
intended.  Nor  do  I  consider  whether  the  changes 
made  or  threatened  overrun  the  limits.  About  as 
much  that  is  bad  can  be  done  within  as  without  the 
limits  of  constitutional  power;  and  would  be  done 
oftener  than  it  is  but  for  another  check  which  I  note 
later.  The  example  is  cited  to  show  how  unfit  is 
legislation,  from  the  failure  and  inability  of  legislators 
to  reflect  soundly  on  the  subject  and  the  undue  in- 
fluences that  beset  them,  to  make  and  mold  rules  of 
justice. 

I  turn  to  a  still  more  striking  instance  of  the  de- 
mand for  this  sort  of  legislation;  the  movement  to 
suppress  or  fetter  the  use  of  injunctions  in  labor  dis- 
putes. The  reason  of  such  legislative  interference  is 
intimated  in  an  address  of  the  Executive  Council  of 
the  American  Federations  of  Labor,  September  30, 
1903,  thus:  "There  is  not  now  upon  the  statute  books 
of  any  state,  or  upon  the  statute  books  of  the  federal 
government,  a  line  upon  which  authority  is  given  the 
court  for  the  issuance  of  injunctions  in  industrial  dis- 
putes." The  implication  is  that  as  no  direct  authority 
is  given  courts  by  statute  to  grant  injunctions  in  such 
cases,  it  has  been  usurped;  aud  that  such  a  usurpation 
of  power  should  be  restrained  by  statute.  On  this 
kind  of  reasoning  is  legislation  affecting  the  unwritten 
law  demanded  and  likely  to  go.  A  bill  materially 
restricting  the  use  of  injunctions  in  federal  courts,  in 
strike  cases,  once  passed  the  house  of  representatives 
almost  unanimously  and  such  a  bill  is  again  pending 
there. 

Here  is  an  ancient  remedy,  the  right  to  which  has 
been  fixed  by  judicial  decisions  for  ages.    The  benign 
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principle  is  that  legal  injury,  which  cannot  be  fully 
repaired  after  it  is  done,  should  be  prevented.  It  does 
not  go  as  far  as  the  maxim  that  prevention  is  always 
better  than  cure;  although  some  have  thought  it 
should.  It  only  prevents  w^hat  is  incurable.  The 
natural  justice  of  no  principle  is  more  impressive. 
The  writ,  from  the  generality  of  its  use,  and  the  num- 
ber and  gravity  of  the  wrongs  it  averts,  is  the  most 
bountiful  and  salutary  process  of  the  law.  The  right 
to  it,  within  the  principle,  is  universal.  The  poor  and 
the  rich,  the  weak  and  the  strong,  the  government 
and  its  meanest  subject  have  long  had  its  impartial 
and  gracious  protection.  Its  utility  has  grown  as 
civil  rights  have  become  more  various  and  complex. 
Has  its  use  in  strike  cases  been  so  illicit  or  singular 
that  the  judicial  judgment  of  its  propriety,  in  such 
cases,  should  be  reversed  as  proposed  by  legislation? 

The  right  of  men  to  combine  to  strike  is  an  excep- 
tion to  the  rule  that  individuals  in  their  several 
struggles  for  livelihood  should,  for  the  benetit  of 
society,  be  left  free  to  compete.  The  exception  rests 
on  the  inability  of  men  to  singly  contest  the  terms 
and  conditions  of  work  with  their  employers.  But 
power  is  aggressive;  exceptional  power  signally  so. 
Besides  the  compulsion  from  men  refusing  to  work  in 
concert,  strikers  try  to  force  their  demands  by  barring 
the  employer  from  doing  business  by  other  means  than 
the  work  of  strikers.  The  business  is  boycotted;  work 
by  others  is  prevented  by  organized  persuasion,  abuse, 
threats  and  violence  directed  against  them  and  their 
families:  property  in  the  business  is  injured  and  de- 
stroyed. The  strikers  some  times  disclaim  the  violence 
as  against  discipline  or  by  others.  Yet  they  in  effect 
justify  and  encourage  it  by  making  no  genuine  effort 
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to  stop  it;  by  continuing  to  do  it;  by  profiting  by  it; 
and,  more  especially,  by  protesting  against  every  judi- 
cial and  executive  act  to  suppress  it.  If  an  executive 
officer  protects  life  and  property  against  such  force 
with  the  police,  he  is  forthwith  sentenced  by  the  dis- 
claimers to  official  death;  than  which,  too  often,  no 
fate  is  to  him  more  awful.  When  courts  quell  the 
disorders  by  injunction,  legislatures  are  besieged  to 
divest  them  of  their  power  to  do  so.  In  the  same 
breath  the  wrongs  are  lamented  and  the  only  means 
of  stopping  them  condemned. 

When  such  wrongs  obstruct  commerce  and  the  mail, 
impair  use  by  the  public  of  its  great  highways,  injure 
the  business  and  property  of  the  agents  for  that  use, 
or  go  against  business  and  property  wholly  private,  it 
is  judicially  settled  that  injunction  is  a  proper  remedy 
for  their  suppression.  There  is  full  accord  of  judicial 
decision.  Cases  more  palpably  within  the  principle 
that  irreparable  injury  should  be  prevented  can  never 
arise.  Every  special  ground  for  the  remedy  is  con- 
spicuous. The  acts  of  injury  are  unlawful.  The 
pecuniary  loss  from  them  to  public  and  private  in- 
terests cannot  be  accurately  computed.  From  the 
number  and  irresponsibility  of  the  offenders  and  the 
difficulty  of  their  identification,  the  loss  cannot  be  re- 
covered if  ascertained,  at  all,  or  without  numberless 
suits.  Failing  any  reason  against  the  judicial  con- 
clusion, legislation  reversing  it  is  sought  as  usual  by 
stirring  feeling:  by  the  use  of  an  epithet.  When  the 
power  and  duty  of  the  government  were  impeded  and 
the  only  other  means  at  hand  to  clear  the  way  was 
the  army,  the  writ  was  preferred  to  the  soldier;  where- 
upon the  action  was  called  "government  by  injunc- 
tion" and  the  remedy    "governmental   injunction." 
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The  phrase  is  very  apt.  The  first  duty  of  government 
is  to  protect  and  secure  rights  public  and  private.  The 
department  of  justice  is  ordained  to  discharge  that 
duty.  Every  judicial  remedy  for  a  wrong,  from  the 
simplest  action  in  justice  court  to  the  great  preroga- 
tive writs,  is  truly  government  by  that  remedy.  But 
the  words  were  shouted  in  reproach  and  derision;  and 
with  more  inaccuracy  they  are  often  applied  to  in- 
junctions generally  against  acts  in  aid  of  strikes. 
They  are  thought,  I  suppose,  to  import  governmental 
oppression;  and  so  legislation  is  implored  in  the  name 
of  liberty,  to  save  the  lawless  will  of  a  great  class  from 
the  tyranny  of  a  fundamental  principle  of  justice. 

How  will  the  prayer  be  answered  ?  One  branch  of 
our  highest  legislative  body  has  once  responded  favor- 
ably and  is  about  to  be  heard  again.  The  senate  is  at 
once  more  independent  and  judicial  and  may  never 
assent.  Still,  it  will  not  be  much  more  surprising  for 
it  some  time,  under  possible  conditions,  to  concur  in 
such  a  law  than  it  is  for  the  house  to  now  propose  it. 
There  is  always  the  possibility  at  least  that  legislatures 
will  do  what  public  opinion  appears  to  favor,  without 
examining  closely  either  the  generality  or  justice  of  the 
opinion. 

Such  legislation  may  not  be  valid.  The  question  is: 
At  what  point,  if  ever,  does  legislation  restricting  the 
remedy  by  injunction  cross  the  line  of  constitutional 
power?  1  notice  the  scope  of  the  question  but  do  not 
argue  or  answer  it.  The  proposed  laws  do  not  in  terms 
make  lawful  the  illegal  things  that  injunction  forbids. 
Do  they  do  so  indirectly  under  the  guise  of  regulating 
the  remedy?  If  it  would  be  vicious  to  expressly  auth- 
orize all  the  acts  of  injury  that  are  the  badges  of 
strikes,  is  it  not  equivalent  to  materially  curtail  the 
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remedy  by  injunction  for  such  acts?  Some  remedy  is 
of  the  essence  of  legal  right.  Without  the  millenium, 
a  right  without  a  remedy  is,  in  Mantalinian  phrase,  a 
"demd  barren  ideality."  As  injunction  is  only  proper 
when  it  is  the  only  eflicient  remedy,  a  statute  which 
denies  it  in  any  proper  case  would  seem  to  impair  the 
right  to  the  extent  of  the  denial;  for  to  that  extent 
there  is  no  efficient  remedy  left.  It  is  hard  to  see  the 
real  difference  between  a  law  that  withdraws  the  only 
effective  remedy  for  a  wrong  and  one  that  expressly 
authorizes  it.  If  there  is  no  such  difference,  the  ques- 
tion is  reduced  to  this:  How  far  can  the  legislature 
make  rightful  injuries  to  ])ersons  or  property  which 
are  wrongs  by  common  law  preventable  by  injunction? 
In  this  state,  there  is  a  further  question.  Our  courts 
are  given  express  power  to  issue  injunctions  by  the 
constitution.  Can  the  legislature  restrict  the  power 
in  any  case  where  injunction  was  proper  when  the 
constitution  was  made?  I  pass  over  these  questions. 
The  purpose  is,  by  these  examples,  to  show  the  kind  of 
law  changing  the  unwritten  law  special  interests  and 
classes  are  likely  to  demand  and  the  legislature  likely 
to  enact,  if  such  interference  becomes  habitual.  If 
some  of  it  would  be  void,  there  is  much  of  it  not  less 
harmful,  within  constitutional  power. 

The  constitution,  however,  is  not  the  only  restraint 
on  legislation.  Thought  is  an  invisible  and  subtile 
force;  and  when  it  is  centered  and  expressed  in  general 
opinion  it  is  a  practical  and  potent  limitation  of  pub- 
lic action.  The  legislature  is  especially  sensitive  to 
its  influence.  There  can  be  no  effective  exercise  of 
legislative  power  in  disregard  of  the  general  opinion 
of  those  governed.  Such  opinion  is  seldom  defied; 
11 
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and  when  overlooked  or  mistaken,  the  unpopular  law 
is  inoperative.  Public  opinion  said  Burke  "is  the  ve- 
hicle and  organ  of  legislative  power  '  *  '  The  com- 
pleteness of  the  legislative  authority  of  parliament 
over  the  kingdom  is  not  questioned;  and  yet  many 
things  indisputably  included  in  the  abstract  idea  of 
that  power,  and  which  carry  no  absolute  injustice  in 
themselves,  yet  being  contrary  to  the  opinions  and 
feelings  of  the  people,  can  as  little  be  exercised  as  if 
parliament  in  that  case  had  possessed  no  power  at  all." 
This  compulsion  to  express  only  the  general  sense  of 
the  community  has  in  the  past  much  stayed  the  hand 
of  legislation  from  interference  with  unwritten  law. 

But  the  fear  is  that  the  tumult  of  great  classes  and 
interests  crying  for  change  may  mislead,  or  be  mis- 
taken for,  the  general  sentiment.  While  these  classes 
and  interests  stand  for  many  persons,  yet  these  may 
be  only  a  small  fraction  of  the  whole  people.  But 
they  are  perhaps  so  united,  organized  and  disciplined 
and  so  distributed  in  the  community  that,  to  the  legis- 
lative ear,  they  may  successfully  mimic  the  general 
voice.  The  majority  not  perceiving  the  real  nature 
and  effect  of  the  measure  are  languid  and  indifferent. 
Their  interest  must  be  engaged  and  excited  to  such 
expression  as  will  convince  legislators  that  the  noise 
of  the  minority  is  not  the  popular  will. 

We  have  in  this  country  a  great  body  of  thoughtful 
and  conservative  citizens  who,  coming  from  all  par- 
ties and  classes,  unite  against  proposed  public  action 
that  seems  altogether  unjust  or  against  fundamental 
right,  honor  or  safety.  Without  these  men  the  per- 
manence of  civil  liberty  under  general  suffrage  would 
be  extremely  dubious.  They  have  more  than  once 
averted  unwise  action  and  will  do  so  as  often  as  they 
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are  convinced  that  real  danger  and  injustice  are  in- 
volved in  the  issue.  If,  for  example,  they  well  realize 
that  the  grounds  for  injunction  in  strike  cases  are 
those  on  which  the  remedy  always  rests  and  must 
stand  if  any  rights  of  theirs  need  protection;  that  the 
remedy  denied  in  one  class  of  cases,  their  turn  may 
come  next  or  some  time;  that  the  example  of  such 
discrimination  tends  to  make  all  rights  the  sport  of 
such  laws;  that  such  specialization  continued  must  at 
lenpjth  end  all  equality  of  right — they  will  stoutly 
favor  non-interference.  The  way  to  check  such  legis- 
lation is  to  keep  the  feeling  that  has  heretofore  re- 
pressed it  from  fading  out;  to  revive  and  re-inforce  the 
sentiment;  to  keep  such  interference  unpopular. 

Lawyers  mostly  belong  to  this  conservative  body  of 
citizens.  Their  influence  in  our  government  is  thus 
described  by  De  Tocqueville.  It  "is  the  most  power- 
ful existing  security  against  the  excesses  of  demo- 
cracy. .  .  .  Men  who  have  made  special  study  of 
law  derive  from  the  occupation  certain  habits  of 
order  .  .  .  and  a  kind  of  intuitive  respect  for  the 
regular  connection  of  ideas,  which  naturally  render 
them  very  hostile  to  the  revolutionary  spirit  and  the 
unreflecting  passions  of  the  multitude.  .  .  .  They 
form  a  party  which  is  but  little  feared  and  scarcely 
perceived,  which  has  no  badge  peculiar  to  itself,  which 
adapts  itself  with  great  flexibility  to  the  exigencies  of 
the  times  and  accomodates  itself  without  resistance 
to  all  the  movements  of  the  social  body.  But  this 
party  extends  over  the  community  and  penetrates 
into  all  the  classes  which  compose  it;  it  acts  upon  the 
country  imperceptibly,  but  finally  fashions  it  to  its 
own  purposes." 

We  need  not  assent  to  this  conclusion  of  our  poli- 
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tical  omnipotence,  to  recognize  the  accuracy  of  the 
statement  of  the  fact  and  mode  of  the  lawyer's  in- 
fluence on  public  thought  and  action.  We  may  exert 
the  power  in  many  ways;  in  social,  professional  and 
and  political  contact.  If  on  fair  occasion,  earnestly, 
and  with  proximate  unanimity  we  manifest  disappro- 
val of  and  hostility  to  this  corruption  of  our  law  and 
give  reasons  for  our  attitude,  it  will  stir  and  direct  a 
general  sentiment  as  effective  to  bar  the  condemned 
action  as  a  constitutional  prohibition, 

"Be  wise  today 
Next  day  the  fatal  precedent  may  plead; 
Thus  on  till  wisdom  is  pushed  out  of  life." 
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THE    LEGAL    ASPECT    OF    INDUSTRIAL    CON- 
SOLIDATIONS. 


JUDGE   A.    J.    VINJE. 


Mr.  President,  and  Members  of  the  IVisconsin  State  Bar 
Association: 

It  is  the  purpose  of  this  paper  to  discuss  briefly  the 
main  features  of  the  present  economic  and  legal  status 
of  industrial  consolidations,  and  to  consider  in  what 
general  direction  the  law  should  seek  to  work  out  an 
equitable  adjustment  of  rights  between  them  and 
society.  No  attempt  will  be  made  to  present  in  detail 
the  existing  law,  either  state  or  federal,  legislative  or 
judicial,  pertaining  to  them. 

The  true  function  of  the  law  is  to  prohibit  forces, 
conditions  and  acts  injurious  to  society,  and  to  control 
within  useful  limits  those  that  may  be  either  bene- 
Hcial  or  injurious,  depending  upon  the  conditions  un- 
der which  they  operate,  and  the  mode  and  extent  of 
their  operation.  Hence,  before  the  true  economic  and 
legal  relations  between  industrial  consolidations  and 
society  can  be  ascertained  and  expressed,  it  becomes 
necessary  to  inquire  into,  and  understand,  their  nature; 
the  causes  that  have  led  to  their  creation;  their  pur- 
pose, as  well  as  the  means  employed  to  secure  that 
purpose;  and,  especially  their  effect  upon  society.  For 
it  is  only  as  they  injuriously  affect  society  that  they 
come  within  the  condemnation  of  the  law. 

As  to  their  nature  there  is  comparatively  little  diver- 
gence of  opinion;  and,  broadly  speaking,  it  may  be 
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said  to  consist  in  a  large  aggregation  of  capital  unde- 
one  management  for  the  purpose  of  industrial  ente- 
prise,  whether  that  of  production,  trade,  transportation, 
or  a  combination  of  any  two  or  more  of  them.  This 
definition,  or  description  rather,  will  be  seen  to  in- 
clude a  large  enterprise  growing  out  of  a  single  man- 
agement, whether  corporate  or  individual,  as  well  as 
so-called  trust  arrangements.  And  so  far  as  practical 
monopoly  and  the  effect  of  its  operation  upon  the  pub- 
lic is  concerned,  it  can  make  no  difference  whether  it 
was  originally  put  into  operation  by  one  concern,  or 
acquired  by  the  purchase  or  union  of  several,  or  other- 
wise. The  question  in  either  case  is:  Will  its  opera- 
tion injuriously  affect  society,  and  if  so,  in  what  way, 
and  to  what  extent,  and  how  can  this  injurious  effect 
be  prevented  without  doing  substantial  injustice  to 
either  party? 

When  we  come  to  consider  the  causes  that  have  led 
up  to  the  present  enormous  industrial  consolidations 
we  meet  a  very  complex  subject,  and  one  by  no  means 
easy  of  analysis,  as  it  involves  a  consideration  of  eco- 
nomic laws  as  applied  to  modern  inventions,  plus 
human  selfishness.  It  will  generally  be  conceded, 
however,  by  thinking  men,  that  the  primary  causes 
that  have  operated  to  call  into  being  our  present 
methods  of  consolidated  industrial  enterprise  are  the 
use  of  steam  and  labor  saving  machinery.  For,  in  a 
sense,  every  device  or  appliance  by  which  man  multi- 
plies his  productive  efforts  is  an  industrial  consolida- 
tion. The  sickle,  the  cradle,  the  reaper  and  the  self- 
binder,  represent  but  successive  steps  in  the  process  of 
industrial  consolidation.  Through  each  man  multi- 
plied the  result  of  his  productive  effort;  through  each 
he  was  enabled  to  produce  more  at  less  cost.     The 
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birch-bark  canoe  and  the  ocean  greyhound,  the  stage 
coach  and  the  express  train,  the  corner  grocery  and 
the  modern  department  store,  are  but  widely  separated 
links  in  the  chain  of  industrial  evolution  and  consoli- 
dation,— in  fact  the  whole  process  of  industrial  evolu- 
tion is  that  of  consolidation.  The  strength  of  a  thous- 
and horses  is  in  the  engine;  the  force  of  a  thousand 
paddles  in  the  ocean  greyhound;  the  effectiveness  of  a 
hundred  corner  groceries  in  the  modern  department 
store.  The  threshing  machine  supplants  a  hundred 
flails;  the  electric  current  a  thousand  candles.  Every- 
where in  the  industrial  world  we  see  the  massing  of 
material  force,  the  centralization  of  effective  energy. 
Industrial  rivulets  have  united  into  streams,  and  these 
again  into  mighty  rivers.  That  these  forces  and  ten- 
dencies are  inherent  in  the  very  nature  and  mode  of 
our  industrial  and  social  life  is  self-evident.  That 
their  inhibition,  if  it  were  possible,  would  not  only 
prevent  future  progress,  but  destroy  that  of  the  past 
also,  is  equally  self-evident.  The  problem,  therefore, 
is  not  how  to  destroy  them,  but,  how  to  confine  them 
within  useful  channels. 

The  primary  purpose  of  industrial  consolidations 
intended  to  operate,  whatever  may  be  the  economic 
causes  that  call  them  into  being,  must  be  conceded  to 
be  to  gain  larger  returns  upon  the  money  invested,  as 
well  as  to  make  the  investment  more  secure  and  per- 
manent. 

In  so  far  as  the  purpose  of  the  organizers  is  merely  to 
sell  stock  to  the  public,  and  gain  by  the  promotion  of 
the  scheme,  it  is  foreign  to  the  present  inquiry.  For 
such  Morganatic  alliances,  if  you  will  pardon  the  ex- 
pression, will  soon  die  a  natural  death  owing  to  the 
inability  of  the  public  to  digest  their  securities.     That 
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the  public  has  been  wrestling  not  only  with  undigested 
but  also  undigestible  securities  is  now  becoming  pain- 
fully apparent.  In  this  respect,  however,  the  public 
stands  in  the  same  relation  to  them  that  it  does  to 
other  forms  of  investment  or  speculation.  It  is  not 
obliged  to  buy  stock;  and  when  it  does,  it  must  take 
the  risk  of  the  venture  and  subject  itself  to  the  w^hole- 
some  rule  of  cavpctf  emptor. 

But,  returning  to  the  main  question,  and  conceding 
that  so  far  as  conscious  volition  is  concerned,  indus- 
trial consolidations  intended  for  actual  operation  have 
been  brought  into  being  primarily  for  motives  of  pro- 
fit among  those  interested,  still,  that  does  not  by  any 
means  condemn  them;  for  practically  all  business  and 
all  human  effort  is  for  the  same  selfish  purpose.  The 
graver  question  is:  How,  or  by  what  means  do  they 
propose  to,  or  actually,  effect  this  purpose  of  securing 
larger  returns  and  a  more  safe  and  permanent  invest- 
ment? 

Chief  among  these  means  are  the  following:  greater 
economy  of  management;  better  opportunity  for  se- 
lected ability;  greater  centralization  and  economy  in 
production  or  service  rendered;  increased  ability  to 
employ  the  latest  and  best  labor  saving  devices  and 
appliances;  a  better  and  more  constant  supply  of 
skilled  labor;  increased  facilities  for  utilizing  all  by- 
products; better  means  of  reaching  the  consumer  with- 
out the  expensive  burden  of  middlemen ;  safer  and  more 
extended  credit;  better  knowledge  of  the  general  state 
of  the  market;  increased  ability  to  meet  domestic  and 
foreign  competition,  and,  last,  though  not  least,  better 
control  of  the  market,  and  greater  power  to  fix  and 
maintain  its  own  prices. 

I  am  not  unaware  of  the  fact  that  most  of  the  ele- 
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ments  I  have  characterized  as  the  means  of  securing 
larger  profits  are  usually  assigned  as  the  reasons  for 
the  existence  of  industrial  consolidations.  But  I  think 
it  more  logical,  and  more  in  accordance  with  truth,  to 
saj^  that  men  combine  for  greater  profit,  and  hope  to 
secure  it  through  these  means,  than  to  say  that  they 
combine  for  the  sake  of  using  these  means  irrespective 
of  the  profits.  Now,  it  is  perfectly  lawful  to  combine 
for  the  purpose  of  increasing  profits,  as  long  as  no  un- 
lawful means  are  resorted  to  either  in  making  the 
combination  itself,  or  in  the  means  it  afterwards  em- 
ploys to  secure  such  increased  profits.  And  even  a 
cursory  examination  of  the  means  mentioned  will  con- 
vince any  one,  though  but  slightly  familiar  with  the 
principles  of  either  business  or  law,  that  all  of  them 
with  the  exception  of  the  two  last  named  are  usual 
and  lawful  means  to  employ.  And  of  the  two  last 
mentioned,  namely  better  control  of  the  market,  and 
greater  power  to  fix  and  maintain  its  own  prices,  the 
former  is  obnoxious  only  because  it  leads  to  the  latter. 
So  that,  upon  an  ultimate  analysis,  it  will  be  found 
that  the  public  is  adversely  affected  only  when  it  is 
compelled  to  pay  an  unreasonable  price  for  an  article 
purchased  or  a  service  rendered.  Hence,  contracts 
unreasonably  restraining  trade  or  a  monopoly  of  trade 
are  condemned  not  because  of  any  inherent  evil  in  and 
of  themselves,  but  because  both  inevitably  lead  to  en- 
hanced or  unreasonable  i>rices.  But  these  conditions 
tending  to  restrain  or  monopolize  trade  are  by  no 
means  new,  or  limited  to  industrial  consolidations; 
though  they  often  present  them  in  a  different  light 
and  in  aggravated  form.  They  are  as  old  as  man's 
cupidity,  or  his  innate  desire  to  be  a  self-supporting 
member  of  society,  call  it  what  you  will.     They  have 
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always  operated,  and  will,  no  doubt,  always  continue 
to  operate  in  some  fomi  or  another;  and  no  legislative 
enactment  or  judicial  decree  can  altogether  inhibit 
their  action. 

When  we  come  to  the  question  of  the  effect  of  in- 
dustrial consolidations  upon  the  public  we  are  met 
with  such  a  radical  difference  in  views,  not  only  be- 
tween different  classes  of  society,  but  also  between 
members  of  the  same  class,  and  between  students  of 
economic  questions,  that  no  attempt  to  reconcile  them 
or  to  state  them  in  detail  will  be  made.  Nor  will  the 
limits  of  this  paper  permit  more  than  a  general  view 
of  the  subject,  and  that  only  in  so  far  as  it  bears  upon 
the  economic  and  legal  problems  involved. 

While  industrial  consolidations  on  a  large  scale  are 
of  rather  recent  origin,  still  the  real  causes  that  have 
operated  to  produce  them  had  their  first  beginning 
about  the  middle  of  the  last  century  when  the  inven- 
tions of  Arkwright  and  Hargreaves  in  spinning  and  of 
Cartwright  in  weaving  resulted  in  the  substitution  of 
textile  factories  for  domestic  spindles  and  looms. 
This  was  shortly  afterwards  followed  by  the  improve- 
ments of  Watt  in  the  industrial  use  of  steam,  and  from 
that  time  the  substitution,  on  a  large  scale,  of  the 
combined,  for  the  isolated  production  has  continued 
and  steadily  grown.  Its  aid  by  the  introduction  of 
railroad  transportation,  both  of  the  raw  material  and 
the  finished  product,  is  too  well  recognized  and  under- 
stood to  need  either  comment  or  explanation. 

The  changes  wrought  in  industrial  life  by  consolida- 
tion of  manufacture,  transportation  and  trade  have 
been  many  and  great.  And  they  have,  at  least  tem- 
porarily, brought  loss  and  failure  to  many  an  indepen- 
dent business  man  operating  upon  a  small  scale.    The 
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supreme  court  of  the  United  States  in  the  Trans-Mis- 
souri Freight  Association  case,  166  U.  S.,  323,  has  both 
recognized  and  justified  such  changes,  where  it  says, 
speaking  through  Justice  Peckham:  "In  any  great 
and  extended  change  in  the  manner  or  method  of 
doing  business  it  seems  to  be  an  inevitable  necessity 
that  distress  and  perhaps  ruin  shall  be  its  accomplish- 
ment in  regard  to  some  of  those  who  were  engaged  in 
the  old  methods.  A  change  from  stage  coaches  and 
canal  boats  to  railroads  threw  at  once  a  large  num- 
ber of  men  out  of  employment;  changes  from  hand 
labor  to  that  of  machinery;  and  from  operating  ma- 
chinery by  hand  to  the  application  of  steam  for  such 
purpose  leave  behind  them  for  the  time  a  number  of 
men  who  must  seek  other  livelihood.  These  are  mis- 
fortunes which  seem  to  be  the  necessary  accompani- 
ment of  all  great  industrial  changes.  It  takes  time  to 
effect  a  re-adjustment  of  industrial  life  so  that  those 
who  are  thrown  out  of  their  old  employment  by  reason 
of  such  changes  as  we  have  spoken  of,  may  find  oppor- 
tunities for  labor  in  other  departments  than  those  to 
which  they  have  been  accustomed.  It  is  a  misfortune, 
but  yet  in  such  cases  it  seems  to  be  the  inevitable  ac- 
companiment of  change  and  improvement." 

The  truth  of  these  statements  of  Justice  Peckham 
seems  so  palpable  that  it  ought  not  to  require  argu- 
ment to  support  it,  nor  ought  it  to  be  seriously  ques- 
tioned by  any  one.  And  yet  we  often  find  elaborate 
and  specious  contentions  based  in  reality  upon  the 
ultimate  assumption  that  no  one  engaged  in  industrial 
enterprise  has  any  right  to  employ  new  appliances  or 
new  methods  so  economical  as  to  render  present  or 
antiquated  ones  unprofitable.  Occasionally  a  vestige 
of  such  reasoning  is  found  in  judicial  opinions,  as  if 
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the  maxim  Sir  utere  fffo  ut  alienujH  non  htedas  applied. 

Such  reasoning  ignores  the  fact  that  every  new  in- 
v^ention  of  any  real  merit  destroys,  wholly  or  in  part, 
the  value  of  the  thing  it  supplants;  that  every  im- 
provement in  the  method  of  conducting  a  business 
seeks  to  eliminate  some  element  of  cost  of  production 
or  distribution,  whether  that  of  labor  or  material  or 
both:  that  the  object  of  all  improvement  in  industrial 
effort  is  to  secure  a  maximum  of  value  for  a  minimum 
expenditure  of  material  and  labor;  that  the  true  aim 
of  all  industry  is  not  to  furnish  man  labor  for  the 
mere  sake  of  labor,  but  to  create  and  distribute  as 
cheaply  as  possible  the  necessaries,  comforts  and 
luxuries  of  life,  and  that  the  best  economic  conditions 
exist  when  the  ratio  between  the  producers  of  value 
and  those  necessarily  engaged  in  distributing  it  is  the 
greatest.  It  is  the  product  of  labor  that  man  wants, 
and  not  the  privilege  to  labor, — else  we  would  have 
no  strikes  for  higher  wages.  And  to  cheapen  the  pro- 
duct of  labor  and  place  it  within  the  reach  of  all  is  the 
constant  aim  and  effort  of  modern  business  methods, 
and  of  all  improvement  in  production  and  transporta- 
tion. That  the  centralized  methods  of  our  present 
industrial  enterprises  have  greatly  cheapened  the 
necessaries  and  comforts  of  life,  and  tended  to  a  dif- 
fusion of  the  means  of  enjoyment,  cannot  successfully 
be  denied.  It  is  a  mild  statement  to  say  that  the  com- 
forts of  our  fathers  are  our  necessaries,  and  their 
luxuries  our  comforts. 

Touching  the  wages  paid,  and  the  sanitary  condi- 
tions surrounding  the  modern  factory  employee,  as 
compared  with  the  isolated  employee,  1  cannot  do 
better  than  to  quote  from  the  able  article  by  Professor 
Arthur  T.  Hadley,  79  Atlantic  Monthly,  379,  wherein 
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he  states:  "In  what  lines  of  industry  are  the  wages 
the  lowest  and  the  abuses  the  greatest?  Is  it  in  those 
where  modern  methods  have  been  most  extensively 
employed,  and  where  machinery  with  its  attendant 
concentration  of  power  has  made  the  most  progress, 
or  is  it  in  those  whose  methods  are  survivals  from  an 
earlier  stage  of  industrial  order?  To  this  question 
there  can  be  but  one  answer.  The  lowest  wages,  the 
most  unsanitary  conditions,  the  greatest  abuses  and 
oppressions  are  not  to  be  found  in  factories  but  in 
tenement  house  industries.  It  is  among  the  cigar- 
makers  or  among  the  workers  in  certain  branches  of 
the  ready  made  clothing  trade  that  these  matters  are 
at  their  worst.  Yet  it  is  just  here  that  the  conditions 
of  employment  are  most  like  those  which  prevailed  in 
earlier  industrial  periods.  The  sufferers  under  the 
sweating  system  are  not,  as  is  so  often  charged,  the 
victims  of  the  present  industrial  order;  they  are  the 
victims  of  a  survival  of  past  labor  conditions  into  an 
age  which  has  become  familiar  wdth  better  ones." 

These  are  strong  statements,  and  yet  it  cannot  suc- 
cessfully be  maintained  that  they  do  not  represent  the 
prevailing  state  of  facts  relative  to  the  subject.  That 
there  are  here  and  there  exceptions  to  the  general  rule 
must  be  conceded;  but  they  will  usually  be  found  to 
belong  to  a  class  of  business  that  does  not  permit  of 
modern  sanitary  methods,  or  to  temporary  violations 
of  existing  laws  governing  the  employment  of  labor. 

It  will  thus  be  seen  that  industrial  consolidations 
are  chiefly  the  result  of  modern  inventions  and  of  the 
inevitable  tendencies  of  economic  laws  incident  to  the 
use  of  such  inventions;  that  they  have  often  tempor- 
arily caused  distress,  but  that  on  the  whole  they  have 
greatly  cheapened  the  necessaries  and  comforts  of  lif^, 
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They  have  called  for  more  enlightened  labor,  and  so 
have  been  potent  factors  in  educating  our  laboring 
classes.  They  have  resulted  in  an  increase  of  wages; 
in  better  sanitary  conditions  surrounding  labor,  and 
in  more  permanent  employment.  They  have  raised 
the  standard  of  wages,  living,  health,  skill  and  intelli- 
gence, and  have  greatly  added  to  the  sum  total  of  hu- 
man happiness. 

But,  a  recognition  of  all  these  facts  is  not  inconsis- 
tent with,  nor  does  it  necessarily  obscure  a  perception 
of,  the  fact  that  these  very  industrial  consolidations 
have  invariably  sought  to  enrich  themselves  at  the  ex- 
pense of  the  public  and  of  labor  by  demanding  more 
than  a  just  and  fair  return  upon  the  capital,  risk,  skill 
and  supervision  contributed  by  them.  Generally  their 
extortion  has  been  borne  by  both  their  employees  and 
the  public,  but  sometimes  by  one  or  the  other  alone. 
Perhaps  present  indications  would  sustain  the  belief 
that  there  is  a  growing  tendency  to  shift  the  burden  of 
contributing  this  element  of  unearned  profit  upon  the 
public  alone,  and  that  labor  and  capital  will  divide  it 
between  them.  Be  this  as  it  may,  the  necessity  of  pro- 
tecting the  public  has  become  painfully  apparent,  and 
the  means  of  accomplishing  it  have  been  sought  for, 
discussed  and  embodied  in  legislation  for  more  than  a 
decade  past. 

The  remedies  suggested  by  writers  on  the  subject 
have  generally  been  treated  of  under  five  more  or  less 
distinct  groups,  namely:  direct  prohibition;  state  own- 
ership; limitation  of  profits;  control  of  prices,  and  en- 
forced publicity;  while  legislation  on  the  subject  has 
been  limited  almost  exclusively  to  direct  prohibition, 
and,  to  some  extent,  to  control  of  prices  and  enforced 
publicity. 
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Thirty-seven  states  have,  by  constitutional  provis- 
ions or  statute  law,  or  both,  sought  to  prevent  the  for- 
mation of  monopolies  by  certain  prescribed  regula- 
tions and  penalties.  Most  of  these  laws  have  been  en- 
acted since  1890,  showing  that  legislation  has,  in  a 
measure,  and  In  quantity,  at  least,  kept  pace  with  the 
evils  sought  to  be  remedied.  As  stated,  this  legisla- 
tion is  essentially  prohibitive  in  its  character  rather 
than  regulative.  And,  combining  the  principal  pro- 
visions of  the  several  states,  it  will  be  found  that  their 
enactments  prohibit  the  formation  or  existence  of  any 
trust,  pool,  combine,  confederation,  agreement  or  un- 
derstanding for  regulating  or  fixing  the  prices  of  goods, 
or  fixing  the  limit  or  quantity  to  be  made  or  sold;  or 
fixing  the  fees  of  attorneys  and  doctors;  or  fixing  rates 
of  insurance  or  railroad  tariffs;  and  they  forbid  the 
consolidation  of  parallel  or  competing  lines  of  rail- 
roads; or  the  owning  or  issuing  of  trust  certificates;  or 
the  entering  into  any  contract  in  restraint  of  trade,  or 
any  attempt  to  monopolize  it. 

The  crime  of  violating  the  law  ranges  from  a  mere 
misdemeanor  punishable  by  imprisonment  in  the 
county  jail  not  to  exceed  thirty  days,  to  a  felony  pun- 
ishable by  ten  years' imprisonment  at  hard  labor  in  the 
state  prison.  In  most  of  the  states,  however,  the  vio- 
lation of  the  law  is  a  felony  punishable  by  imprison- 
ment at  hard  labor  in  the  state  prison  for  a  term  of 
years  ranging  from  one  to  ten.  In  addition  to  pun- 
ishment by  imprisonment  individuals  may  be  pun- 
ished by  fines  ranging  from  $25  to  $10,000  for  each  of- 
fense, each  day's  violation  constituting  a  separate 
offense,  and  firms  and  corporations  by  fines  ranging 
from  $25  to  $15,000  for  each  offense,  and  also  by  afor- 
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feiture  of  their  charter  or  franchise,  or  a  prohibition 
from  doing  business  within  the  state,  if  foreign  cor- 
porations. And  not  only  are  all  acts  and  contracts  in 
violation  of  the  law  void,  but  in  many  states  every 
individual,  firm,  corporation,  trust  or  combine  violat- 
ing the  law  is  debarred  from  collecting  the  purchase 
price  of  any  goods  sold  or  the  value  of  any  service  ren- 
dered; and,  moreover,  they  are  liable  to  any  person 
injured  in  damages  ranging  from  actual  damages  to 
treble  damages,  including  costs,  attorneys'  fees  and 
consequential  damages;  and  the  property  of  the  offend- 
ing party  constituting  the  subject  of  unlawful  trade  is 
forfeited  to  the  state. 

Now  it  would  seem  that  in  the  scope  of  prohibition, 
in  the  gravity  of  crime  created,  in  the  variety  and 
severity  of  the  punishments  inflicted,  this  anti-trust 
legislation  leaves  little  to  be  desired  by  the  most  rabid 
denouncer  of  industrial  consolidation.  No  wonder 
that  it  has  been  characterized  by  such  an  able  writer 
and  lawyer  as  Mr.  J.  S.  Auerbach,  169  North  American 
Review,  337,  as  follows:  "Little  or  no  discrimination 
is  attempted  in  these  anti-trust  statutes.  Every  cor- 
poration which  represents  by  purchase  what  was  pre- 
viously enjoyed  by  several  corporations  or  individuals 
is  straightway  condemned  by  statute  as  a  criminal 
combination.  There  is  little  or  no  attempt  to  define 
the  offenses  aimed  at.  The  effect  of  a  combination  is 
not  separated  from  its  purpose,  harsh  methods  of  pro- 
cedure are  authorized,  property  is  sought  to  be  forfeit- 
ed, ordinary  trade  contracts  are  forbidden,  and  the 
concern  seems  to  be  not  how  to  legislate  wisely,  but 
how  to  legislate  hurriedly  and  dramatically." 

While  this  language  may  be  too  severe  even  if  ap- 
plied to  the  legislation  as  a  class,  and  be  inapplicable 
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to  the  laws  of  many  states,  yet  there  is  much  ground 
for  saying  that  we  have  legislated  for  effect  rather 
than  effectively.  Instead  of  directing  the  legislation 
against  the  wrong-doing  of  modern  industrial  agencies 
we  have  directed  it  against  the  agencies  themselves. 
We  have  attempted  to  destroy  not  only  the  evils  in- 
cident to  the  new  industrial  order  but  the  very  order 
itself.  We  have  sought  by  legislative  enactments  to 
oppose  the  irresistible  tendency  of  modern  economic 
laws,  and  to  exclude  society  from  their  benefits  as  well 
as  from  the  evils  incident  to  them.  Because  of  a  few 
rotten  branches  we  have  laid  the  axe  at  the  root  of 
the  tree  itself. 

The  causes  that  have  produced  such  legislation  are 
not  far  to  seek.  In  the  first  place  we  have  seen  the 
rapid  accumulation  by  industrial  enterprises  of  enor- 
mous wealth  out  of  all  proportion  to  the  returns  re- 
ceived under  the  old  system.  The  natural  inference  has 
been  that  this  wealth  has  been  accumulated  by  unlaw- 
ful means,  when  as  a  matter  of  fact  the  bulk  of  it  has 
come  through  in  creased  economy  of  production  and 
distribution,  of  which  increased  economy  the  public,  it 
is  true,  has  reaped  an  altogether  too  tardy  benefit.  And 
an  indiscriminating  public  viewing  with  alarm  this  sud- 
den massing  of  wealth  has  erroneously  concluded  that 
the  whole  modern  industrial  system  is  wrong  and  must 
be  destroyed ;  whereas,  the  chief  difficulty  has  been  that 
the  public  has  not  received  its  just  portion  of  the  bene- 
fits resulting  from  it.  In  the  second  place,  and  this  is 
the  graver  error,  unscrupulous  politicians  have  in- 
flamed the  popular  mind  with  all  sorts  of  fallacies 
concerning  the  subject  for  the  sole  purpose  of  making 
political  capital  out  of  the  situation.  And  legislators, 
instead  of  studying  the  question  with  a  view  only  to 
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its  just  and  equitable  solution,  and  legislating  accord- 
ing to  the  enlightened  judgment  resulting  from  such 
study,  have  legislated  upon  it  for  the  chief  purpose  of 
making  votes.  Our  lawmakers,  as  a  class,  have  not 
seriously  applied  themselves  to  the  problem  with  the 
single  aim  of  understanding  it,  and  of  doing  substan- 
tial justice  to  all  interests  affected;  and  until  they  do 
we  cannot  expect  rational,  epuitable  and  effective 
legislation  upon  the  subject.  As  long  as  the  question 
has  political  significance  it  will  fail  to  receive  at  the 
hands  of  the  lawmaking  power  that  impartial,  earnest 
and  thorough  consideration  that  is  requisite  to  an  in- 
telligent and  just  solution  of  it.  And  political  par- 
ties employing  pro  or  anti-trust  bait  for  the  pur- 
pose of  securing  or  retaining  political  office  are  only 
stumbling  blocks  along  the  road  that  leads  to  an  equit- 
able adjustment  of  rights  between  industrial  agencies 
and  society. 

When  we  come  to  the  work  of  the  courts  in  con- 
struing these  laws  we  invariably  find  a  disposition  to 
give  them  full  force  and  effect,  in  so  far  as  it  can  be 
done  without  violating  constitutional  safeguards  re- 
lating to  the  enjoyment  of  property  rights  or  of  per- 
sonal liberty.  Well  established  principles  of  the  com- 
mon law  have  been  made  to  yield  to  the  letter  and 
spirit  of  the  new  legislation;  and  conceptions  once 
thought  immutable  have  assumed  new  shape  and  re- 
ceived new  application.  When  the  supreme  court  of 
the  United  States  in  the  Trans- Missouri  Freight  Asso- 
ciation case,  166  U.  S.,  290,  held  that  every  contract 
in  restraint  of  inter-state  trade  came  within  the  letter 
and  spirit  of  the  Sherman  anti-trust  act,  irrespective 
of  whether  or  not  such  contract  unreasonably  or  reas- 
onably restrained  commerce  between  the  states,  it 
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could  go  no  further  in  giving  effect  to  the  law.  This 
interpretation  was  firmly  adhered  to  in  the  Joint 
Traffic  Association  case,  171  U.  S.,  505,  and  has  un- 
doubtedly become  a  permanent  and  supreme  test  in 
construing  all  similar  laws.  The  wisdom  or  policy  of 
the  law  was  not  before  the  court  for  adjudication.  It 
was  merely  a  quevstion  of  legislative  power  and  of  as- 
certaining the  legislative  intent  from  the  language 
used. 

Nor  have  courts  been  unmindful  of  the  fact  that  a 
fundamental  change  in  industrial  conditions  may  re- 
quire a  corresponding  fundamental  change  in  the  ap- 
plication of  the  principles  and  rules  of  law  pertaining 
thereto.  That  this  fact  was  accorded  full  significance 
and  weight  by  the  United  States  Supreme  Court  in 
Munn  vs.  Illinois,  94  U.  S.,  113,  and  in  Budd  vs.  New 
York,  143  U.  S.,  517,  is  manifest.  These  two  cases 
will  forever  stand  as  original  landmarks  in  the  field 
of  judicial  discussion  and  interpretation  relating  to 
industrial  conditions.  In  both  cases  the  court  sus- 
tained the  power  of  the  state  legislature  to  fix  reason- 
able rates  for  storing  and  elevating  grain  in  private 
elevators.  Not  only  was  the  point  decided  a  long 
step  in  advance  in  adjusting  legal  conceptions  to 
changed  existing  conditions,  but  the  principles  there 
discussed  and  laid  down  will  serve  as  powerful  legal 
solvents  of  many  perplexing  social  and  economic 
problems  yet  awaiting  solution.  In  the  latter  case 
the  court,  speaking  through  Justice  Blatchford,  and 
quoting  approvingly  the  language  of  the  Court  of  Ap- 
peals of  New  York  used  by  it  in  deciding  the  same 
case,  says:  "There  are  elements  of  publicity  in  the 
business  of  elevating  grain  which  peculiarly  affect  it 
with  a  public  interest;  these  elements  are  found  in 
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the  nature  and  extent  of  the  business,  its  relation  to 
to  the  coraraerce  of  the  state  and  country,  and  to  the 
practical  monopoly  enjoyed  by  those  engaged  in  it." 
The  underlying  principle  contained  in  this  quotation 
was  put  into  apt  language  by  Justice  Bradley  in  his 
dissenting  opinion  in  the  Sinking  Fund  Cases,  99  U.  S., 
700,  where  he  says:  "When  an  employment  or  busi, 
ness  becomes  a  matter  of  such  public  interest  and  im- 
portance as  to  create  a  common  charge  or  burden  upon 
the  citizen;  in  other  words,  when  it  becomes  a  prac- 
tical monopoly,  to  which  the  citizen  is  compelled  to 
resort,  and  by  means  of  which  a  tribute  can  be  exacted 
from  the  community,  it  is  subject  to  regulation  by  the 
legislative  power."  This  principle,  though  enunciated 
in  a  dissenting  opinion,  was  afterwards  approved  and 
quoted  by  the  court  in  Budd  vs.  New  York;  and  I  am 
convinced  that  it  contains  the  basic  elements  out  of 
which  the  industrial  jurisprudence  of  the  future  must 
be  constructed,  so  far  as  an  adjustment  of  rights  be- 
tween industrial  agencies  and  the  public  is  concerned. 
The  test  as  to  when  private  property  becomes  sub- 
ject to  legislative  control,  as  at  first  applied,  was  that 
it  should  be  devoted  to  a  public  use  or  affected  with  a 
public  interest  under  such  circumstances  that  it  did 
or  might  become  a  practical  monopoly.  And  ''Prop- 
erty," says  Chief  Justice  Waite,  speaking  for  the  court 
in  Munn  vs.  Illinois,  "becomes  clothed  with  a  public 
interest  when  used  in  a  manner  to  make  it  of  public 
consequence,  and  affect  the  community  at  large." 
While  several  of  the  judges,  among  whom  was  Justice 
Field  dissented  in  this  case,  yet  the  dissent  was  not  as 
to  the  correctness  of  the  test  laid  down,  but  as  to 
whether  or  not  the  property  then  in  question  came 
within  the  test.     This  is  evident  from  the  language 
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of  Justice  Field  in  Georgia  R.  &  B.  Co.  vs.  Smith,  128 
U.  S.,  174,  where  he  says,  speaking  of  property  affected 
with  a  public  use:  "There  have  been  differences  of 
opinion  among  the  judges  of  this  court  in  some  cases 
as  to  the  circumstances  or  conditions  under  which 
some  kinds  of  property  or  business  may  be  properly 
held  to  be  thus  affected,  as  in  Munn  vs.  Illinois,  94 
U.  S.,  113,  but  not  as  to  the  doctrine  that  when  such 
use  exists  the  business  becomes  subject  to  legislative 
control  in  all  respects  necessary  to  protect  the  public 
against  danger,  injustice  and  oppression." 

Answering  the  contention  made  by  counsel  in  Munn 
vs.  Illinois  that  the  application  of  this  rule  to  private 
elevators  is  a  violation  of  the  common  law,  the  court 
says:  "A  person  has  no  property,  no  vested  interest, 
in  any  rule  of  the  common  law.  That  is  only  one  of 
the  forms  of  municipal  law,  and  is  no  more  sacred  than 
any  other.  The  great  office  of  statutes  is  to  remedy 
defects  in  the  common  law  as  they  are  developed,  and 
to  adapt  it  to  the  changes  of  time  and  circumstances. 
To  limit  the  rate  of  charge  for  services  rendered,  in  a 
public  employment,  or  for  the  use  of  property  in  which 
the  public  has  an  interest,  is  only  changing  a  regula- 
tion which  existed  before.  It  establishes  no  new 
principle  in  the  law,  but  only  gives  a  new  effect  to  the 
old  one." 

At  the  time  Munn  vs.  Illinois  was  decided  there 
were  in  Chicago  fourteen  warehouses  or  grain  elevators 
owned  by  about  thirty  persons,  but  controlled  by  nine 
business  firms;  and  the  court  held  that  they  did  or 
might  have  a  practical  monoply  of  the  business  of 
storing  and  elevating  grain,  and  this  element  of  prac- 
tical monoply  was  included  in  the  test  laid  down.  But 
the  facts  existing  at  the  time  Brass  vs.  North  Dakota, 
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153  U.  S.,  391,  was  decided,  showed  that  along  the  line 
of  a  single  railroad  within  the  limits  of  the  state  there 
were  about  six  hundred  of  these  elevators,  owned  and 
operated  by  about  one  hundred  and  twenty-five  per- 
sons, and  varying  in  cost  from  $500  to  $5000;  and  that 
any  person  could  at  a  cost  of  less  than  $200  provide 
himself  with  all  the  facilities  for  storing  and  shipping 
the  entire  product  of  an  ordinary  farm.  And,  as  Jus- 
tice Brewer  says  in  his  dissenting  opinion  in  that  case, 
"obviously  elevators  along  the  line  of  that  road  were 
as  plentiful  as  other  institutions  of  industry,  and  as 
easily  and  cheaply  constructed,  and  therefore  savoring 
no  more  of  monoply."  And,  yet,  in  that  case  the  court 
upheld  the  constitutionality  of  the  law  regulating 
elevator  charges  on  the  ground  that  such  elevators 
were  impressed  with  a  public  use.  Therefore,  restat- 
ing the  test  as  finally  applied  by  the  Supreme  Court 
of  the  United  States,  with  the  element  of  monoply 
omitted,  we  find  that  private  property  or  business  be- 
comes affected  with  a  public  interest  when  used  or 
carried  on  in  a  manner  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large,  and  when 
thus  affected  such  property  or  business  becomes  sub- 
ject to  legislative  control  in  all  respects  necessary  to 
protect  the  public  against  dangers,  injustice  and  op- 
pression. 

A  brief  inquiry  into  the  kinds  of  property  and  busi- 
ness that  have  been  declared  by  the  courts  subject  to 
legislative  control  as  to  tolls,  rates  and  prices  will  dis- 
close the  following:  Elevators  and  warehouses;  com- 
mon carriers,  including  railroads,  street  railways, 
canals  and  ferries;  toll  roads;  bridges;  wharves;  tele- 
graphs; telephones,  and  light  and  water  service.  Acts 
that  have  fixed  the  amount  of  toll  to  be  exacted  by 
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flour  mills;  the  weight  and  price  of  bread  sold  by 
bakers;  the  salvage  of  logs;  the  rate  of  compensation 
to  be  paid  for  labor  or  services  performed  upon  public 
works,  and  the  number  of  hours  constituting  a  day's 
labor  upon  such  works,  have  been  declared  constitu- 
tional. 

It  will  be  seen  that  this  list,  though  perhaps  not 
complete,  is  quite  an  extensive  one.  That  it  will  be 
rapidly  increased  in  the  future  cannot  be  doubted;  for 
every  consolidation  of  industrial  enterprises  tends  to 
add  elements  of  public  interest  to  the  business  in 
which  it  is  engaged,  and  to  render  it  more  a  matter  of 
public  consequence  how  it  is  conducted.  The  fact 
that  Smith,  the  grocer,  adds  one  cent  per  gallon  to 
the  price  of  his  oil,  or  Brown,  the  hardware  merchant, 
one  cent  per  pound  to  the  price  of  his  nails,  is  not  a 
matter  of  public  consequence.  But  when  the  Standard 
Oil  Company  adds  one  cent  per  gallon  to  the  price  of 
its  oil,  or  the  United  States  Steel  Corporation  one  cent 
per  pound  to  the  price  of  its  nails,  it  is,  indeed,  a  matter 
of  public  consequence  though  the  business  of  each  is 
that  of  selling  oil  and  nails.  It  is  not  alone  the  nature 
of  the  business  that  concerns  the  law;  its  extent  and 
effect  upon  the  general  public  are  also  important  ele- 
ments. The  vital  question  must  always  be:  Has  the 
business  assumed  such  proportions  and  become  so 
consolidated  that  it  touches  the  public  generally,  and 
they  are,  as  a  class,  practically  bound  to  resort  to  it 
for  service  or  commodities?  If  it  has,  then  it  is  im- 
pressed with  a  public  interest  and  subject  to  legisla- 
tive control. 

This  being  the  legal  test  applicable  to  the  correla- 
tive rights  of  the  public  and  industrial  agencies,  in- 
stead of  viewing  with  alarm  their  present  rapid  con- 
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solidation,  may  it  not  be  more  consonant  with  facts, 
reason  and  logic  to  look  upon  such  consolidations  as 
the  means  whereby  the  public  will  receive  better  and 
cheaper  service;  the  laborer  higher  wages;  more  per- 
manent employment,  and  better  sanitary  conditions 
surrounding  it;  and,  above  all  as  the  means  whereby 
industrial  agencies  shall  become  more  and  more  di- 
rectly answerable  unto  the  law  for  their  conduct  to 
their  employees  and  the  public?  May  not  the  very 
tendencies  which  we  seek  to  arrest  be  the  ones  through 
which  we  shall  be  enabled  to  work  out  our  social  and 
economic  salvation?  May  it  not  be  said  that  the 
modern  consolidated  industrial  agencies  furnish  not 
only  the  necessity  but  also  the  opportunity  for  public 
control?  At  any  rate,  is  it  not  wiser  to  frankly  recog- 
nize the  utter  futility  of  attempting  to  arlrest  the  ac- 
tion of  economic  laws  by  legislative  enactments  and 
judicial  decrees,  than  to  persist  in  the  delusion  that 
we  can  do  so?  And  is  it  not  better  to  direct  our  ear- 
nest attention  to  a  rational  solution  of  the  problems 
that  are  bound  to  confront  us  in  the  future  in  spite  of 
the  most  drastic  prohibitive  legislation  that  can  be 
enacted,  than  to  vainly  declare  that  such  problems 
shall  not  confront  us  at  all?  We  cannot  destroy  our 
modern  appliances.  We  cannot  forego  the  use  of 
steam.  We  have  but  entered  upon  the  threshold  of 
the  electric  age.  We  are  viewing  the  dawn  not  the 
twilight  of  industrial  progress.  We  cannot  revert  to 
isolated  industrial  methods.  We  cannot  set  at  naught 
the  operation  and  effect  of  physical  and  economic 
laws.  We  cannot  almost  at  the  very  inception  of  our 
success  in  harnessing  the  forces  of  the  universe  aban- 
don their  powerful  aid.  We  cannot  say  to  that  un- 
quenchable spirit  of  human  endeavor  that  has  made 
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sun  and  moon  its  obedient  servitors:  Thus  far  shalt 
thou  go  but  no  further.  We  cannot  destroy  all  the 
good  the  past  has  brought  us,  because,  forsooth,  it  is 
mixed  with  some  evil  for  which  we  have  as  yet  discov- 
ered no  adequate  remedy.  Nor  have  we  as  a  people 
earnestly  sought  for  one.  We  have  given  the  question 
but  scant  and  one-sided  attention.  We  have  been  too 
much  concerned  in  our  own  individual  race  for  wealth 
to  give  it  a  patient  and  sober  hearing.  Our  own  busi- 
ness has  been  too  profitable  to  warrant  us  in  checking 
up  the  bills  presented  to  us.  But  I  have  no  doubt  that 
when  we  see  fit  to  check  them  up  we  shall  be  reason- 
ably successful.  To  despair  of  our  being  able  to  do  so, 
is  to  lack  faith  in  the  intelligence  and  integrity  of  our 
race.  Can  it  be  possible  that  that  inherent  Anglo- 
Saxon  love  of  justice  and  genius  for  law  and  order  that 
in  the  past  has  been  equal  to  constructing  and  main- 
taining a  system  of  laws  in  the  main  just  and  suitable 
to  the  social  conditions  of  the  time,  is  unable  to  work 
out  an  equitable  adjustment  of  rights  under  any  in- 
dustrial system  that  economic  laws  and  new  inven- 
tions may  impose  upon  us?     I  do  not  believe  it. 

But  this  problem  of  adjusting  the  rights  between  in- 
dustrial agencies  and  the  public  is  not  a  problem  that 
can  be  solved  once  for  all.  It  is  not  a  problem  for  leg- 
islators and  judges  alone.  It  is  the  problem  of  the 
age,  and  the  race.  Its  solution,  like  the  solution  of 
all  great  social  problems,  will  consist  in  growth  not 
discovery.  It  will  consist  in  a  continual  approxima- 
tion and  adjustment,  an  addition  here,  an  elimination 
there.  The  elements  of  the  problem  are  constantly 
shifting,  the  answer,  therefore,  can  never  be  a  fixed 
quantity.  We  need  a  fuller  understanding  of  the 
aims,  purposes,  methods  and  results  of  industrial  corn- 
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binations.  We  must  acquaint  ourselves  more  fully 
with  the  respective  claims  of  capital,  labor  and  the 
public.  We  need  a  more  just,  enlightened  and  quick- 
ened public  conscience  upon  the  subject.  We  must 
eliminate  ignorance,  class-prejudice  and  political  sig- 
nificance from  it.  We  must  treat  it  from  the  rational 
standpoint  of  ethics  and  not  from  the  platform  of  the 
political  demagogue.  We  must  recognize  the  just 
rights  of  all  parties  concerned,  and  dare  to  enforce 
those  rights  in  spite  of  popular  prejudice.  We  must 
learn  to  distinguish  between  evil  that  is  inherent  and 
evil  that  is  only  incidental.  We  must  direct  our  op- 
position to  the  abuses  and  not  the  uses  of  the  system. 
In  short,  we  must  learn  to  do  the  task  set  before  us  in 
a  rational  manner.  And  this  education  will  come 
mainly  in  the  growth  of  knowledge,  morals  and  cour- 
age, and  will  consist  in  a  gradual  adjustment  and  ap- 
proximation of  rights  based  upon  such  added  knowl- 
edge, a  keener  perception  of  justice,  and  increased 
courage  to  enforce  it  on  the  part  of  the  public. 

The  state,  therefore,  instead  of  projecting  its  enact- 
ments across  the  path  of  industrial  progress,  should 
project  them  in  its  direction.  Instead  of  saying  to  in- 
dustrial agencies:  You  must  not  combine  at  all,  even 
though  by  so  doing  you  may  be  able  to  render  cheaper 
and  better  service;  it  should  say  to  them:  Make  any 
combination  you  see  fit  for  the  purpose  of  economy  of 
service;  avail  yourself  of  all  the  advantages  of  consol- 
idation; cheapen  production  and  transportation  as 
much  as  possible;  eliminate  every  unnecessary  ele- 
ment of  labor  and  material;  call  to  your  aid  every 
economic  law,  every  new  invention,  every  improved 
business  method  whereby  you  can  serve  me  more  ef- 
fectively and  cheaply.     What  I  want  is  cheaper  and 
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better  service.  This  I  delegate  you  to  provide;  and  I 
will  permit  you  full  scope  in  the  selection  of  every 
lawful  means  whereby  you  can  secure  it.  You  may  do 
it  in  an  isolated  form,  or  you  may  do  it  in  a  consoli- 
dated form.  You  may  combine  or  you  may  separate 
as  economic  laws  may  require.  But,  no  matter  in  what 
way  you  do  it,  rest  assured  that  I  shall  at  all  times 
compel  you  to  deal  justly  and  equitably  with  the  pub- 
lic, for  whose  sole  benefit  I  permit  you  to  engage  in 
business. 
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THE  FOUNDATION  OF  FREE  GOVERNMENT. 


BY   NEAL    BROWN. 


"Such  fathers,  such  sons;  such  children,  such  men; 
such  men,  such  nation,"  are  the  words  of  a  French 
journalist. 

This  text  is  a  borrowed  truism,  and  epitomizes  the 
evolution  of  peoples.  Nations  are  subject  to  the  law 
of  nature;  they  grow  from  small  beginnings,  through 
causes  that  cannot  always  be  clearly  seen.  Obedient 
to  law,  they  finally  die.  Some  pass  away  quickly; 
others  become  moribund,  and  in  that  condition  out- 
last many  centuries,  and  still  others  live  in  hale  and 
vigorous  manhood  far  beyond  the  time  allotted  to 
them  by  precedent  and  tradition.  To  search  for  the 
cause  of  this  vital  power,  and  to  measure  and  estimate 
it,  should  be  our  greatest  concern. 

The  vanity  of  the  mere  provincial  of  town  or  country, 
who  thinks  his  own  village,  his  own  city,  the  center 
of  the  world,  and  who  asserts  with  his  absurd  patriot- 
ism the  perfection  of  his  own  country  is  a  familiar 
picture  in  the  social  life  of  all  nations.  These  Chau- 
vinists, over  their  wine  and  beer,  make  maps  like  those 
of  the  Chinese,  which  leave  all  other  nations  on  the 
outer  edge.  The  business  of  the  true  observer  is  with 
the  facts.  He  should  deal  with,  things  as  they  are, 
not  with  things  as  they  ought  to  be.  He  should  hold 
his  pitiless  inquisition  unawed  by  the  sounding  words, 
and  the  cant  of  sentimental  hysterics  who  settle  every 
problem  of  life  on  the  basis  of  what  ought  to  be, 
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Nations  are  sometimes  rotten  at  heart,  when  out- 
wardly they  are  clothed  in  the  full  panoply  of  power. 
They  are  sometimes  strong  when  they  appear  weak, 
for  they  hold  the  promise  of  the  future. 

God  made  man  free.  Man  enslaves  man;  not  alone 
under  gyve  and  lash,  but  with  the  slavery  of  caste,  of 
custom,  of  militarism  and  oflScialism,  and  all  the  sor- 
did selfishness  of  wrongful  governmental  power. 
Man's  natural  inheritance  of  freedom  is  now^here  en- 
joyed in  perfect  form.  There  is  no  nation  so  free  that 
it  does  not  have  the  depotism  of  some  bad  laws  which 
unduly  fetter  and  restrict  individual  liberty.  And  yet 
these  are  few  in  some  countries,  or  their  withering 
effect  is  lessened  by  the  vigor  of  the  people,  or  from 
other  causes.  Political  and  industrial  prosperity  come 
to  a  people  in  proportion  as  these  malign  influences 
are  absent,  or  as  they  are  able  to  resist  their  effect. 
France  under  Louis  XIV  was  apparently  strong,  but 
in  fact  she  was  decadent.  Her  ruling  classes  had 
warred  too  long  upon  individualism.  Their  law  was 
conformity  and  they  enforced  it  with  fire  and  sword. 
He  who  disagreed  with  the  established  form  for 
thought,  was  sent  to  the  scaffold  or  the  dungeon  or 
made  to  flee  the  land.  In  this  way  the  men  of  brains 
and  character,  of  initiative  and  independence,  w^ere 
eliminated,  and  a  vast  dead  level  supervened.  It  has 
been  estimated  that  because  of  the  persecutions  of 
non-conformists  in  France,  a  million  of  the  best  of 
her  people  were  either  killed  or  driven  out  of  the 
kingdom.  Tens  of  thousands  of  these  took  refuge  in 
England. 

No  such  ruinous  course  was  adopted  in  England.  It 
has  been  estimated  that  the  total  number  of  persons 
put  to  death  in  England  during  the  period  of  religious 
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persecution,  was  only  about  four  hundred,  and  no 
large  body  of  people  was  ever  expelled  from  the  king- 
dom. It  is  true  that  some  intolerant  laws  against 
Catholics  could  be  found  on  her  statute  books  as  late 
as  the  last  century,  but  they  would  seem  to  have  long 
been  a  dead  letter.  Even  the  civil  wars  in  England 
did  not  interfere  as  much  as  may  be  thought  with  the 
liberty  or  the  peaceful  occupations  of  the  people.  One 
authority  says  of  the  time  of  the  Tudors: 

"While  the  baronage  was  dashing  itself  to  pieces  in 
battle  after  battle,  justice  went  on  undisturbed.  The 
law  courts  sate  in  Westminister.  The  judges  rode  on 
circuit  as  of  old.  The  system  of  jury  trial  took  more 
and  more  its  modern  form." 

Spain  went  with  France  along  the  pathway  to  ruin. 

The  stunted  and  dwarfed  manhood  of  France  broke 
forth  in  the  Revolution — the  legitimate  fruit  of  bad 
government,  and  yet  this  cataclysm  only  emphasized 
her  progression  towards  decay.  Nothing  could  arrest 
it,  for  the  mischief  was  already  done.  Neither  that 
mighty  convulsion  nor  the  glories  of  Austerlitz  and 
Marengo,  nor  all  the  power  of  destruction  and  con- 
quest that  leaped  and  surged  under  the  hand  of  the 
great  Napoleon,  showed  permanent  strength  and  vi- 
tality. The  glamour  of  Austerlitz,  Marengo,  Wagram 
and  Jena,  could  only  deceive  the  unthinking — they 
were  but  mile  posts  on  the  road  to  that  enfeebled  age 
which  France  must  ever  have.  The  overthrow  of  the 
French  power  at  Sedan  was  but  the  outward  proof  of 
forces  and  influences  unseen  by  men  untilthat  day. 
If  Sedan  thus  marks  the  passing  of  one  nation,  it  may 
be  the  beginning  of  a  national  life  for  Germany  that 
cannot  come  to  good.  It  has  led  to  the  establishment 
of  an  empire  and  an  imperial  policy,  not  built  on  the 
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rock  of  individualism,  but  on  the  doomed  foundation 
of  OflBcialism,  Paternalism  and  Militarism.  The  struc- 
ture is  splendid  and  ornate,  dazzling  to  its  dupes,  and 
yet  of  how  little  worth  as  evidence  of  permanent 
prosperity?  Germany  may  be  having  a  Louis  XIV, 
restless  and  able  in  plans  for  national  aggrandizment, 
and  yet  governing  too  much.  Enveloped  in  this  vast 
complicated,  smooth-running  machine  of  government 
is  a  fermenting  mass  of  socialism,  and  socialism  is  the 
child  of  bad  government.  It  is  the  organized  protest 
of  the  proletariat  against  the  crushing  burdens  of  evil 
government.  It  betters  its  instructions  by  demanding 
that  the  paternal  and  socialistic  state  go  a  little  farther. 
Socialism  cannot  exist  to  any  great  extent  in  a  coun- 
try truly  free. 

The  weakness  of  the  German  machine  of  govern- 
ment, lies  in  its  strength  as  a  machine.  Its  weakness 
is  confessed  in  a  thousand  ways;  in  the  many  prose- 
cutions for  the  crime  of  lese  majestie^  and  in  the  insane 
elevation  of  the  soldier  over  the  civilian,  so  that  even 
the  murder  of  the  latter  by  an  officer  may  be  justified 
by  the  military  code.  But  a  few  weeks  ago  in  the 
reichstag,  the  national  liberals  interpellated  Von  Bue- 
low,  as  to  why  he  did  not  introduce  a  bill  abolishing 
the  system  which  compels  editors  and  publishers  of 
newspapers  to  testify  as  to  the  authorship  of  articles 
published.  Speaking  to  this  measure  an  eminent  nat- 
ional liberal  pointed  out  that  this  rule  lowered  the 
tone  of  the  newspapers.  He  quoted  Emperor  Willam's 
remark  that  the  editors  of  the  United  States,  "equaled 
my  commanding  generals."  He  further  spoke  of  the 
high  tone  of  the  English  press  as  compared  with  that 
of  Germany,  and  explained  that  this  ''was  due  to  the 
fact  that  the  English  press  had  more  ancient  traditions^ 
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including  complete  freedom.  If  Germany  had  a  similar 
constitutional  system,  the  discussion  of  to-day  would 
be  unnecessary."  He  then  referred  to  different  editors 
who  were  in  prison  under  sentence  for  publishing 
things  which  government  thought  improper. 

^^The  moral  tone  of  the  English  press  is  better  than  that 
of  German}/  because  it  has  more  freedom^ 

This  is  a  tribute  to  freedom  from  a  witness  in  a  land 
not  free.  Corroborating  this  is  the  testimony  of  one 
of  the  foremost  French  writers  of  the  day: 

"Germany  is  the  greatest  contemporary  center  of 
authority;  the  Anglo-Saxon  world  the  greatest  center 
of  self-help,  and  self-government."  "What  the  New 
Imperial  Germany  will  produce  (if  the  system  last)  is 
quite  different.  It  will  produce,  it  is  even  already 
producing  and  daily  extending — militarism,  oflBcialism 
and  socialivsm,  which  never  yet  brought  in  their  wake 
social  or  economic  prosperity.  Old  Germany,  poor, 
industrious,  and  saving,  was  the  real  point  of  de- 
parture of  the  actual  industrial  and  commercial  ex- 
pansion, through  the  lowly,  but  solid  qualities  accumu- 
lated by  the  race.  The  present  expansion  of  the 
German  race,  is  the  product  of  old  Germany — not  of 
new." 

Some  writer  says: 

"The  Englishman  loves  liberty  as  his  wife,  the 
Frenchman  as  a  mistress,  and  the  (xerman  as  a  grand- 
parent." 

The  Englishman,  in  other  words,  with  the  steady 
affection  that  does  not  change:  the  Frenchman  with 
a  titful  passion  that  adores  today  the  goddess  it  will 
cast  off  tomorrow;  the  German  with  a  deep  tradi- 
tionary love  of  the  far  off  ideas  of  freedom  for  which 
his  ancestors  have  fought  and  endured,  and  yet  so 
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obedient  to  authority  that  he  will  remain  patient 
under  great  present  despotism.  In  the  new  lands  that 
he  has  enriched  with  his  citizenship  he  speedily  re- 
turns to  the  ancient  faith  of  his  fathers  and  holds 
liberty  as  dear  as  they. 

It  is  to  his  forefathers  that  I  would  turn  for  the  in- 
spiration of  the  hour — for  the  lessons  of  freedom  which 
they  have  taught  to  the  nations  of  the  earth.  That 
liberty  is  a  maimed  inheritance  to  the  German  in  the 
fatherland  today.  He  must  go  elsewhere  to  enjoy  the 
fullness  of  his  natural  rights.  The  Germans  who  took 
possession  of  Britain  in  the  early  centuries  not  only 
made  England  what  she  is,  but  they  made  our  own 
country,  Canada,  Australia  and  New  Zealand  possible. 
The  primitive  impulse  of  this  people  is  the  source  of 
mighty  stream  that  is  now  flooding  the  earth. 

This  theme  should  begin  with  the  P]ngles,  Saxons, 
and  Jutes,  three  tribes  of  Low^  German  stock,  that 
grew  up  on  the  shores  of  the  Baltic  sea.  Cradled  in 
savagery,  they  yet  held  the  potentialities  of  the  great- 
est civilization  the  world  has  overseen.  England  has 
been  called  "the  mother  of  parliament;"  here  was  bred 
and  nurtured  the  earliest  of  parliaments.  England  is 
the  mother  of  nations;  here  by  the  Baltic  was  the 
primordial  cell  that  chance  or  great  design  flung 
across  the  Northern  Ocean,  carrying  in  its  heart  the 
germ  of  many  nations,  and  peoples.  Transplanted  to 
Britain,  it  gives  Shakespeare  and  Milton  to  literature; 
it  made  John  Smith  and  Raleigh  and  the  Pilgrim 
Fathers  possible  in  the  world  of  conquest  and  adven- 
ture. In  the  Wittenagemote  the  tribal  councils  of 
this  primitive  people  was  foreshadowed  the  Baron's 
Council  at  Runnymede,  and  the  Long  Parliament,  that 
brought  Charles  I  to  the  block  for  his  crime  against 
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human  freedom.  Here  was  bred  the  "free  man,  whose 
long  hair  floated  over  a  neck  that  had  never  bowed  to 
a  Lord;"  the  prototype  of  Hampden  and  Pym  and 
Washington;  here  was  sown  the  seed  of  Magna  Charta, 
of  the  bill  of  rights  and  of  the  Declaration  of  Inde- 
pendence; here,  sprang  up  the  hundred-moot,  the 
town-moot,  and  the  folk-moot,  or  war-host  of  the  peo- 
ple, the  Wittenagemote,  or  meeting  of  the  wise  men, 
where  the  "Ayes"  and  "Nayes"  of  tribal  assemblage 
rang  out  to  the  accompanying  clash  of  spear  and  shield. 
Here  was  the  parent  stem  of  local  government  as  we 
know  it,  of  the  town  meeting,  of  popular  assembly 
where  free  debate  moulds  the  saving  common  sense 
of  the  many  to  each  emergency.  Here  was  nurtured 
the  love  of  personal  liberty,  that  respect  for  individual 
rights,  that  individualistic  quality  in  the  social  struct- 
ure, which  curbed  the  power  of  great  kings  and  pre- 
lates in  the  centuries  to  come.  "Friesland"  and 
"Sleswick"  are  names  almost  forgotten  now,  but  mil- 
lions of  men  of  this  blood  have  established  free  govern- 
ment in  many  lands  unknown  when  Hengest  and 
Horsa  sailed  for  Britain,  and  the  household  names  of 
these  tribes  cover  all  the  maps  of  the  world.  Even 
the  days  of  our  week  are  named  after  their  gods. 

The  vocabulary  of  our  courts  and  court  proceedings 
owes  much  to  the  French  tongue,  and  from  the  French 
and  Latin  we  have  enriched  our  language,  yet  the 
main  part — the  basis  of  our  speech  is  Saxon. 

Mcintosh  in  his  History  of  England,  says,  on  this 
subject: 

"From  the  Anglo-Saxon  we  derive  the  names  of  the 
most  ancient  oflBcers  among  us;  of  the  greater  part  of 
the  divisions  of  the  kingdom,  and  of  almost  all  our 
towns  and  villages.    From  them  also  we  derive  our 
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language,  of  which  the  structure,  and  a  majority  of  the 
words,  much  greater  than  those  who  have  not  thought 
on  the  subject,  would  at  first  easily  believe,  are  Saxon. 
Of  sixty-nine  words  which  make  up  the  Lord's  Prayer, 
there  are  only  live  not  Saxon; — the  best  example  of 
the  natural  bent  of  our  language,  and  of  the  words  apt 
to  be  chosen  by  those  who  speak  and  write  it  without 
design.  Of  eighty-one  words  in  the  soliloquy  of  Ham- 
let, thirteen  only  are  of  Latin  origin.  Even  in  a  pas- 
sage of  ninety  words  in  Milton,  whose  diction  is  more 
learned  than  that  of  any  other  poet,  there  are  only 
sixteen  Latin  words.  In  four  verses  of  the  authorized 
version  of  Genesis  which  contains  abouta  hundred  and 
thirty  words,  there  are  no  more  than  five  latin.  In 
seventy-nine  w^ords  of  Addison  whose  perfect  taste 
preserved  him  from  a  pedantic  or  constrained  prefer- 
ence for  any  portion  of  the  language,  we  find  only  fif- 
teen Latin." 

Our  progenitors  were  a  pastoral  people.  Personal 
property  wuth  them  meant  cattle,  yet  they  were  sea 
kings,  and  mighty  warriors,  careless  of  life,  bold  and 
daring  in  foray  and  adventure,  noble-souled  fatalists, 
dreadiug  not  death,  so  they  but  bore  bravely  their  part. 

Dying,  the  hero-king  sings, — 

"Time's  change  and  chances  I  have  abided,  held  my 
own  fairly,  sought  not  to  snare  men;  oath  never  swore 
I  falsely  against  right.  So  for  all  this,  may  I  be  glad 
at  heart  now,  sick  though  I  sit  here,  w^ounded  with 
death  wounds."  "Death  is  better  than  a  life  of  shame," 
sings  another.  They  had  the  earth-worship,  yet  loved 
the  sea  as  a  foster  mother.  The  great  waters  were  the 
earth's-blood  to  them.  Their  ships  were  dear  famil- 
iar beings,  sentient  with  life,  and  they  sang  songs  of 
them  as  a  lover  sings  of  his  mistress.    They  pursued 
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the  walrus,  the  sea  lion  and  the  whale  in  the  far  off 
frozen  north.  With  their  war  galleys  they  divided 
the  dominion  of  the  sea  with  the  hardy  Northmen. 
In  a  Sleswick  peat-bog,  one  of  these  galleys  has  been 
found  with  their  arms  heaped  in  it. 

A  lioman  poet  sings  of  their  exploits, — 

"Foes  are  they,  fierce  beyond  other  foes,  and  cun- 
ning as  they  are  fierce;  the  sea  is  their  school  of  war, 
and  the  storm  their  friend." 

A  Roman  Bishop  at  Cleremont  in  Auvergne  in  the 
year  471  in  a  letter  to  his  friend,  an  officer  of  the  Chan- 
nel Fleet  of  the  Romans,  wrote  of  Saxon  sea  kings, — 

"When  you  see  the  rowers  of  that  nation  you  may 
at  once  make  up  your  mind  that  every  one  of  them  is 
an  arch-pirate.  The  dangers  of  the  sea  are  to  them, 
not  casual  acquaintances,  but  intimate  friends." 

This  spirit  that  impelled  them  to  tempt  the  seas  has 
never  died  in  their  descendants.  It  smote  the  Armada's 
pride  and  won  the  spoils  of  Trafalgar.  It  shone  in  the 
dauntless  eyes  of  Sir  Richard  Grenville,  when  with  the 
little  ship  Revenge,  alone,  he  faced  the  Spanish  gal- 
leons off  the  Azores,  and  fought  the  immortal  battle 
of  "The  One  against  the  Fifty-three."  It  helped  men 
to  keep  for  us  the  ancient  faith  of  courage  and  honor 
on  the  blood  drenched  decks  of  many  noble  ships, — 
with  Perry  on  Lake  Erie,  with  Dewey  at  Manilla  Bay. 
It  sent  Drake  around  the  Horn,  and  Anglo-Saxons  out 
to  conquer  every  sea.  Man  is  the  product  of  all  his 
ancestors,  "the  heir  of  all  the  ages."  Who  can  define 
or  measure  the  far-off  influence  of  blood  and  race? 
This  pulsing  tonic  may  have  streamed  from  the  Saxon 
vikings  to  CromwelPs  Ironsides,  to  Wellington's  vet- 
erans who  held  the  fate  of  Europe  safely  at  Waterloo, 
to  the  men  of  the  North  and  the  South  who  stood 
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locked  in  bloody  battle  for  four  dreadful  years. 

The  Saxon  was  a  farmer.  He  clung  to  the  soil,  and 
his  desire  was  to  live  independent  of  his  neighbor  as 
far  as  possible.  He  was  dominant,  self-reliant,  apt  in 
all  emergencies.  With  him  the  ideal  of  government 
was,  not  that  authority  which  came  from  kings  and 
rulers  down  to  the  people,  but  that  which  the  people 
themselves  created,  vesting  only  what  they  safely 
could  in  rulers. 

"No  freeman  shall  be  seized  or  imprisoned,  or  dis- 
possessed or  outlawed,  or  in  any  way  brought  to  ruin; 
we  will  not  go  against  any  man,  nor  send  against  him, 
save  by  the  legal  judgment  of  his  peers,  or  by  the  law 
of  the  land.  .  .  To  no  man  will  we  sell,  or  deny,  or  de- 
lay right  or  justice,"  was  the  pledge  of  personal  liberty 
exacted  from  King  John  in  Magna  Charta. 

"We  will  have  another  king,  unless  you  dismiss  the 
Bishop  of  Winchester  and  foreign  favorites,"  was  the 
message  which  the  barons  sent  the  king  in  1233. 

"Treat  me  as  a  free  man,  and  I  devote  myself  and 
all  that  I  have  to  your  service,  but  if  you  treat  me  as 
a  slave,  you  shall  have  neither  me  nor  mine,"  said  the 
gentle-souled  Ansel m  to  the  Red  King. 

Speaking  for  the  Parliament  that  deposed  King  Ed- 
ward II  in  1327,  Sir  William  Trussel  said:— 

"And  I  now  make  protestation  in  their  name  that 
they  will  no  longer  be  in  your  fealty  and  allegiance, 
nor  claim  to  hojd  anything  of  you  as  king,  but  will  ac- 
count you  hereafter  as  a  private  person  without  any 
manner  of  royal  dignity." 

"Among  all  the  world's  lordships,  of  which  I  have 
knowledge,  that  where  the  public  weal  is  best  ordered, 
and  where  the  least  violence  reigns  over  the  people. 
An  English  King  can  undertake  no  enterprise  of  ac- 
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count  without  assembling  his  Parliament,  which  is  a 
thing  most  wise  and  holy,  and  therefore  are  these  kings 
stronger  and  better  served,"  said  the  great  historian 
Commines,  writing  of  the  England  of  his  day. 

"We  be  determined  rather  to  adventure  and  to  com- 
mit us  to  the  peril  of  our  lives  and  jeopardy  of  death 
than  to  live  in  such  thraldom  and  bondage  as  we  have 
lived  some  time  before,  oppressed  and  injured  by  ex- 
tortions and  new  impositions  against  the  laws  of  God 
and  man,  and  the  liberty  atid  laws  of  this  realm 
wherein  every  Englishman  is  inherited,"  said  the  citi- 
zens of  London  petitioning  the  king  in  the  fifteenth 
century. 

"It  is  the  people  who  build  cities,  while  the  mad- 
ness of  princes  destroy  them.  Kings  who  are  scarcely 
men  are  called  'divine;'  they  are  'invincible,'  though 
they  fly  from  every  battle  field;  'serene'  though  they 
turn  the  world  upside  down  in  a  storm  of  war;  'illus- 
trious' though  they  grovel  in  ignorance  of  all  that  is 
noble;  'Catholic'  though  they  follow  anything  rather 
than  Christ,"  said  the  Scholar  Erasmus  on  quitting 
Cambridge. 

A  sovereign  is  "removable  on  suspicion  of  a  design 
to  enslave  his  people,"  said  Sir  Thomas  More  of  his 
Kingdom  of  Nowhere,  written  under  the  eyes  of  Henry 
the  VIII. 

"There  will  never  be  wanting  some  pretence  for  de- 
ciding in  the  king's  favor;  as  that  equity  is  on  his 
side,  or  the  strict  letter  of  the  law,  or  some  enforced 
interpretation  of  it:  Or  if  none  of  these,  that  the 
royal  prerogative  ought  w^ith  conscientious  judges  to 
outweigh  all  other  considerations,"  wrote  More  of 
England.    Again  he  says: 

"There  are  many  things  in  the  Commonwealth  of 
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Nowhere  that  I  rather  wish  than  hope  to  see  embodied 
in  our  own." 

"If  men  should  give  theirgoodsby  commission,  then 
it  would  be  worse  than  the  taxes  of  France,  and  Eng- 
land should  be  bond,  not  free,"  said  the  Kentish  squires 
of  the  collection  by  royal  commission,  proposed  by 
Henry  the  VIII. 

Whether  such  a  prohibition  was  "not  against  the 
liberties  of  Parliament"  were  the  bold  w^ordsof  Went- 
worth  a  member  of  the  Parliament  to  whom  the 
haughty  Elizabeth  sent  a  message  preemptorily  order- 
ing them  to  refrain  from  considering  a  subject,  claimed 
by  her  to  be  not  within  their  authority. 

And  the  Commons  prayed  for  leave  "to  confer  upon 
their  liberties,"  and  the  Queen  gave  way. 

"Your  majesty  would  be  mis-informed  if  any  man 
should  deliver  that  the  Kings  of  England  have  an  ab- 
solute power  in  themselves,  either  to  alter  religion,  or 
to  make  any  laws  concerning  the  same,  otherwise  than 
as  temporal  causes  by  consent  of  Parliament,"  was  the 
address  of  the  Commons  to  King  James  I,  in  response 
to  the  claim  of  kingly  absolutism. 

"Finding  that  your  majesty  without  advice  or  coun- 
sel of  Parliament,  hath  lately  in  time  of  peace  set 
forth  greater  impositions,  and  more  in  number  than 
any  of  your  noble  ancestors  did  ever  in  the  time  of 
war,  we  pray  that  all  impositions  set  without  the  as- 
sent of  Parliament  may  be  quite  abolished  and  taken 
away,"  was  another  defiance  of  the  Commons  to  this 
king. 

"We  hold  it  our  duty  to  inform  your  majesty  that 
our  oath  is  in  these  express  words,  *that  in  case  any 
letter  come  to  us  contrary  to  law,  we  do  nothing 
therefor,  but  certify  your   majesty  thereof,  and  go 
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forth  to  do  the  law  notwithstanding  the  same.'  We 
have  advisedly  considered  the  said  letter  of  Mr.  At- 
torney, and  with  one  consent,  we  do  hold  the  same  to 
be  contrary  to  law,  and  such  as  we  could  not  yield  to 
the  same  by  oath,"  was  the  answer  which  grand  old 
Coke  made  to  the  command  of  the  king  upon  the 
matter  of  his  prerogatives. 

"That  the  liberties,  franchises,  privileges,  and  juris- 
dictions of  Parliament  are  the  ancient  and  undoubted 
birthright  and  inheritance  of  thesubjectsof  England," 
was  another  answer  of  the  Commons  to  the  king's 
command  to  refrain  from  discussion. 

"That  no  man  hereafter  be  compelled  to  make  or 
yield  any  gift,  loan,  benevolence,  tax  or  such  like 
charge  without  common  consent  by  act  of  Parliament. 
And  that  none  be  called  to  make  answer  or  to  take 
such  oaths  or  to  be  confined  or  otherwise  molested  or 
disputed  concerning  the  same  or  for  refusal  thereof. 
And  that  no  freeman  may  in  such  manner  as  is  before 
mentioned,  be  imprisoned  or  detained,"  was  the  lan- 
guage of  the  petition  of  right  from  the  Commons  to 
this  king. 

"None  have  gone  about  to  break  Parliament,  but  in 
the  end  Parliaments  have  broken  them,"  were  Eillott's 
bold  words  in  the  time  of  James  1. 

"For  having  endeavored  to  subvert  the  constitution 
of  this  kingdom  by  breaking  the  original  contract  be- 
tween king  and  people,"  said  the  Commons  in  their 
indictment  of  James  II.  In  these  parliaments  when 
the  king  glowered  at  them,  the  members  boldly 
glowered  back  at  the  king. 

"The  history  of  the  present  king  of  Great  Britian  is 
a  history  of  repeated  injuries  and  usurpation,  all  hav- 
ing in  direct  object,  the  establishment  of  an  absolute 
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tyranny  over  these  states,"  is  the  language  of  the  De- 
claration of  Independence. 

Thus  did  liberty-loving  Englishmen  keep  the  faith 
of  freedom.  In  these  voices  from  the  past  do  we  trace 
the  history  of  our  form  of  government.  The  dogma 
of  the  divine  right  of  kings,  had  little  place  in  the 
thought  of  men  who  could  so  speak.  It  has  always 
been  a  kingly  assumption  imposed  upon  the  credulity 
or  stupor  of  peoples  sodden  in  ignorance  and  supersti- 
tion, or  crushed  in  spirit  by  despots. 

One  writer  speaking  on  this  subject  says: 

"The  prerogatives  and  rights  of  the  Anglo-Saxon 
cyning,  (king)  were  such  as  had  become  established 
by  law  or  custom,  and  could  be  as  little  exceeded  by 
the  sovereign  as  withheld  by  the  people.  They  were 
not  arbitrary  privileges  of  an  unknown  extent." 
Turner,  History  of  Anglo-Saxons. 

Another  says:  "Those  who  look  below  the  surface 
of  forms  and  institutions  will  discover  that  the  spirit 
of  equity  and  freedom,  breathed  into  our  government 
by  the  Saxons  has  never  entirely  departed  from  us." 
Mcintosh  History  of  England. 

With  them  freedom  was  not  a  toy  to  play  with — a 
mere  name  to  mouth  in  public  forums.  They  gave  it 
the  nobler  port  of  a  great  American's  conception, — 

♦'O  freedom!  thou  art  not,  as  poets  dream, 
A  fair  young  girl,  with  light  and  delicate  limbs, 
And  wavy  tresses  gushing  from  the  cap 
With  which  the  Roman  master  crowned  his  slave 
When  he  took  off  the  gyves.    A  bearded  man, 
Armed  to  the  teeth,  art  thou;  one  mailed  hand 
( J  rasps  the  broad  shield,  and  one  the  sword;  thy  brow 
Glorious  in  beauty  though  it  be,  is  scarred 
With  tokens  of  old  wars;  thy  massive  limbs 
Are  strong  with  struggling." 

Even  in  the  early  days  of  the  Saxon  conquest,  the 


Digitized  by  VjOOQIC 


Address  of  Neal  Brown  199 

Saxon  genius  for  civil  government  was  swiftly  dis- 
pelling the  shadows  of  barbarism. 

Under  the  great  king  Eadwine  of  Northumbria  in 
the  seventh  century,  it  was  said  that — 

"A  woman  with  her  babe  might  walk  scatheless  from  sea  to  sea/' 

Alfred  of  Wessex  for  a  time  retired  from  his  king- 
ship over  Northumbria  in  the  eighth  century  in  order 
that  he  might  perfect  his  studies.  When  he  returned, 
it  was  said  of  him: 

"He  governed  the  kingdom  to  which  he  was  now  in- 
vited with  the  same  virtue  with  which  he  had  re- 
signed it;  he  derived  his  happiness  from  the  quiet  and 
enjoyments  of  his  people." 

He  was  "respected  by  his  neighbors,  beloved  by  his 
subjects,  and  praised  by  the  learned  whom  he  patron- 
ized." 

King  Ina,  of  the  West  Saxons,  died  in  726.  Speak- 
ing of  his  long  reign  of  enlightened  authority,  Turner, 
in  his  history  of  the  Anglo-Saxon,  says: 

"He  deserves  the  gratitude  of  Mankind  common 
with  every  other  law-giver.  Whoever  applies  him- 
self to  mark  the  useful  limits  of  human  action,  to  set 
boundaries  to  individual  selfishness,  to  establish  the 
provisions  of  justice  in  defense  of  the  weak  or  in- 
jured, and  to  rescue  the  criminal  from  punishments 
of  caprice  or  favor,  is  a  character  entitled  to  the  ven- 
eration of  mankind." 

Of  the  great  Alfred,  who  reigned  in  the  ninth  cen- 
tury, this  author  says: 

"Ardent  warrior  as  he  was,  with  a  disorganized 
England  before  him,  he  set  aside  at  thirty-one  the 
dreams  of  conquest,  to  leave  behind  him,  the  memory, 
not  of  victories,  but  of  "good  works,"  of  daily  toils, 
by  which  he  secured  peace,  good  government,  educa- 


Digitized  by  VjOOQIC 


200  Wisconsin  State  Bar  Association 

tion  for  his  people.  ...  He  seems  to  have  con- 
sidered his  life  but  as  a  trust  to  be  used  for  their 
benefit." 

"He  punished  judges  with  death,  for  deciding  crim- 
inal cases  by  an  arbitrary  violation  of  the  right  of 
jury  trial." 

*'He  hanged  Markes,  because  he  adjudged  During  to 
death  by  twelve  men,  not  sw^orn. 

"He  handed  Freberne  because  he  adjudged  Harpin 
to  death,  when  the  jurors  were  in  doubt  about  their 
verdict;  for  when  in  doubt  we  ought  rather  to  save 
than  condemn."    Such  were  some  of  his  judgments. 

A  thousand  years  have  gone,  and  yet  that  sublime 
mercy  still  illuminates  our  law%  its  voice  still  echoes 
in  our  courts  of  justice. 

Mr.  Turner  says  of  the  Anglo-Saxon  government: 

"It  was  reserved  for  those  whom  w^e  unjustly  call 
barbarians,  the  descendents  of  the  Scythian,  Gothic 
or  Teutonic  nomades,  to  invent,  and  to  reduce  to 
practice,  a  form  of  monarchy,  under  the  name  of  kings, 
with  powers  so  great,  yet  so  limited;  so  superior  and 
independent  in  the  history  of  law,  and  yet  so  subor- 
dinate to  it,  and  so  governed  by  it;  so  majestic,  yet  so 
watched;  so  entrusted,  yet  so  criticised;  so  powerful, 
yet  so  counteracted;  so  honoured,  yet  so  counselled; 
so  w^ealthy,yetso  dependent — that  all  the  good  which 
sovereignty  can  impart  is  enjoyed  largely  by  the  na- 
tions whom  they  swayed,  with  as  few  as  possible  of 
the  evils  which  continued  power  must  alw^ays  tend  to 
occasion." 

The  Saxon  did  not  lose  his  racial  characteristics 
after  he  came  to  Britain.  He  brought  liberty-worship 
with  him  and  set  up  its  altar  by  his  new  hearthstone. 
He  was  a  free  man,  and  would  not  at  first  have  corn- 
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pulsory  military  service.  The  jury  system  was  not 
imposed  upon  him  by  authority,  but  was  voluntarily 
organized  among  neighbors.  He  preserved  it  through 
the  Norman  Conquest.  Here  was  the  beginning  of 
the  ideal  state,  like  that  which  is  described  in  Pericles' 
funeral  oration  as  the  reason  why  men  loved  Athens, — 

"Becaue  the  city  wishes  all  to  be  equal  before  the 
law;  because  she  gives  men  liberty  and  opens  the  way 
of  honor  to  all;  because  she  maintains  public  order, 
assures  the  authority  of  the  magistrates,  protects  the 
weak." 

Engles,  Saxons  and  Jutes  came  to  their  final  name  in 
historical  allusion  as  English.  Some  scattering  coloni- 
zation of  Britain  had  already  been  affected  by  them, 
when  in  the  fifth  century,  the  great  movement  of  this 
people  began  and  they  founded  the  United  States  of 
Britain.  Different  bands  acting  independently  of  each 
other  established  themselves  in  different  parts  of  the 
island,  and  built  up  a  number  of  small  states  in  almost 
exact  duplicate  of  the  P]nglish  colonies  in  America. 
In  part  by  war  and  conquest,  and  partly  through  the 
necessities  of  the  common  defence  and  welfare,  they 
were  finally  welded  into  one  people.  They  were 
bound  together  loosely  at  first.  Their  condition  was 
not  as  cohesive  as  that  of  our  states  after  the  revolu- 
tion. Harold  undoubtedly  lost  the  battle  of  Hastings 
because  he  could  not  command  the  services  of  the 
fighting  men  of  Britain.  This  weakness  in  organiza- 
tion illustrates  the  principle  in  nation-building,  that 
from  the  loose  allegiance  of  the  tribal  relation  or  the 
fealty  of  tribe  to  tribe,  peoples,  before  they  can  grow 
strong  must  pass  into  a  state  of  national  unity,  that 
will  compel  the  loyalty  and  obedience  of  all  in  mat- 
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ters  pertaining  to  the  common  defence,  and  that  can 
present  to  the  world  a  formidable  nationalism.  But 
while  government  should  be  strong  in  these  respects, 
it  should  be  limited  in  its  coercion  of  the  daily  life 
and  industry  of  the  citizen.  His  freedom  within  just 
and  established  limits  is  of  greater  importance  than  all 
else  besides. 

Britain  had  been  a  Roman  province.  The  Romans 
impressed  upon  it  their  civilization,  their  religion, 
their  laws  and  customs,  although  it  was  abandoned 
by  Rome  before  the  Saxon  conquest  began.  The  na- 
tive population  was  Celtic  and  the  Celt  was  more  of  a 
dreamer  than  a  worker,  lacking  the  tough  practical 
strain  in  the  Saxon  nature.  Protected  and  kept  in 
subjection  by  Rome  for  so  long,  the  Britians  had  no 
power  of  self-preservation.  Harried  by  pirates  on 
every  side,  about  the  year  450,  they  applied  to  the 
Jutelanders,  for  aid,  and  Hengest  and  Horsa  came 
over  with  their  war  bands.  They  were  only  hilled 
mercenaries,  and  they  speedily  discovered  the  weak- 
ness of  their  employers,  and  commenced  their  subju- 
gation. Bands  of  Saxons  and  Engles  followed,  and 
gradually  but  irresistibly  made  conquest  of  the  greater 
part  of  the  island.  When  the  work  was  completed 
every  trace  of  Roman  and  Celtic  civilization  was  swept 
away,  saving  only  the  ruins  of  road,  and  wall,  and 
fortress,lifeless  remainders  bequeathed  by  dead  peoples 
to  the  mere  antiquarian.  The  aboriginal  population 
left  no  impress  on  the  English;  they  were  effaced  and 
absorbed  by  the  stronger  race.  The  English  adopted 
neither  their  laws,  their  customs  nor  their  religion. 

This  power  of  absorption  and  effacement  still  con- 
tinues here,  and  is  fusing  each  migratory  strain  into 
the  American  type.    To  this  resultant  the  Scotchman 
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brings  his  intellectual  energy  and  canny  thrift;  the 
Irishman  his  wit  and  imagination,  the  native  of  south- 
ern Europe  the  warmth  and  poetry  of  lands  of  sun, 
and  the  Scandinavian  the  vigor  bred  in  lands  of  snow. 
Yet,  giving  all  of  these  their  due  place,  there  is  another 
racial  element  stronger  yet.  When  Hengest  and 
Horsa  sailed  for  Britain,  they  left  behind  the  home- 
keeping  Germans  of  theii  tribes,  but  the  two  streams 
of  Teutonic  blood  thus  divided  have  again  commingled, 
and  with  the  ancient  language,  and  a  jurisprudence 
founded  on  the  ancient  law,  are  maintaining  here  the 
ancient  freedom  of  the  race. 

The  great  Danish  invasion  made  no  change  in  the 
stubborn  fiber  of  the  English.  The  invaders  soon  be- 
came English,  and  the  two  peoples  were  knit  to- 
gether as  one  at  the  time  of  the  Norman  conquest. 
The  arts  and  refinements  of  the  Romans  had  been  ob- 
literated by  a  people  who  were  superficially,  as  con- 
trasted with  the  Romans,  barbarians  and  savages.  Yet 
the  new  civilization  was  grander  and  nobler  than  the 
old,  for  it  was  founded  on  a  better  ideal  of  human 
freedom  The  one  was  virile,  and  big  with  promise; 
the  other  was  decadent,  with  no  promise  for  the  fu- 
ture. 

No  doubt  the  lordly  Roman,  wrapt  in  silken  cloth, 
looked  down  with  a  feeling  of  infinite  superiority 
upon  the  German  savage  from  the  Baltic,  clothed  per- 
haps in  the  skins  of  wild  beasts;  yet  the  barbarian 
was  the  better  man.  If  asked  who  were  his  ancestors, 
he  might  have  well  replied  as  did  Napoleon's  great 
marshal  to  the  scented  darling  of  the  court,  *'I  am 
myself  an  ancestor."  The  Germans  conquered  Spain, 
Italy  and  Gaul,  yet  the  life  that  remained  was  Roman, 
the  conquerors  did  not  essentially  change  it.    But  in 
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Britain  they  founded  a  distinctive  German  nation 
with  no  admixture  of  Roman  civilization.  They  took 
to  Britain  their  national  life  complete  and  rooted  it 
there  in  such  manner,  that  every  root  and  branch  was 
German.  The  tribes  that  were  thus  transplanted 
bodily  to  Britain  developed  in  their  new  environment 
a  more  typical  German  civilization  than  those  that 
remained  in  Germany,  For  in  the  old  home,  the 
Germanic  tribes  were  constantly  subjected  to  the  in- 
fluences of  the  Roman  world,  a  world  that  had  fallen 
from  its  highest  and  best  estate.  Because  of  their 
geographical  position,  these  tribes  even  as  they  grew 
towards  national  unity  were  "buffer  states,"  and  so 
remained  into  modern  times,  harried  and  ravaged  by 
enemies  on  every  side.  The  Roman  power  grew  in 
the  beginning  partly  because  the  Romans  were  not 
cursed  with  the  passion  for  conformity,  that  mighty 
leveler  of  individualism  that  has  well  nigh  ruined 
Spain  and  Italy,  and  left  France  to  decay.  It  is  but 
another  form  of  that  paternalism  which  puts  a  spy 
in  every  house,  keeps  an  official  watch  dog  in  the 
path  of  the  citizen  at  every  turn,  restricts  his  enter- 
prise and  industry,  destroys  his  power  of  initiative 
and  makes  him  a  mere  non-sentient  part  in  the  great 
all-pervading  machinery  of  the  state. 

Rome  ruled  through  supreme  centralized  authority, 
and  her  army,  not  by  representative  government,  and 
she  fell  even  as  her  prototypes  among  the  nations  of 
Europe,  who  cling  to  these  standards  of  government, 
will  yet  fall. 

Strong  nations  are  not  those  that  govern  with  the 
strong  hand  through  central  authority,  or  by  vast 
standing  armies.  Nations  can  be  permanently  and 
efficiently  strong  only  as  they  have  freedom. 
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Holland  is  the  great  small  nation.  She  has  made 
dry  land  of  the  ocean  bed,  and  with  a  free  commerce 
she  has  grown  rich,  and  wealth  is  more  equally  dis- 
tributed among  the  people  than  in  any  other  country. 
Through  years  of  dreadful  warfare  she  baffled  the 
cruel  power  of  Spain,  securing  her  freedom  at  fearful 
cost.  She  met  England's  navy  in  equal  battle,  carry- 
ing reprisals  to  the  very  mouth  of  the  Thames.  Not 
weakened  either  by  war  or  fettering  laws  she  now 
toils  in  peace  and  plenty  in  her  forest  of  masts. 

The  source  of  her  strength  has  always  been  free  in- 
stitutions, free  men  and  a  free  commerce. 

Switzerland  is  strong,  not  because  of  the  mountain 
walls  that  guard  her  frontiers,  but  because  of  the  free- 
dom of  her  people  and  the  patriotism  that  springs 
from  freedom. 

The  free  colonies  of  England  safeguard  her  power 
better  than  did  the  Roman  legionaries  the  might  of 
Rome. 

Without  a  standing  army,  this  country  has  borne 
the  shock  of  both  foreign  and  domestic  wars,  and  has 
lived  to  be  a  mighty  power  among  the  nations  of  the 
earth.  It  is  freedom  that  has  done  this.  Make  men 
free  and  you  make  them  strong.  Make  nations  free 
and  they  will  defy  every  temptest  and  all  the  muta- 
tions of  time. 

"Died  of  too  much  government,"  is  the  epitaph  that 
will  yet  be  written  over  the  grave  of  every  nation  on 
the  continent  of  Europe,  except  Holland,  Switzerland 
and  Scandinavia. 

The  evil  influence  of  too  much  government  has 
tended  to  destroy  in  Germany  the  distinctive  char- 
acteristics of  her  ancient  people.  The  German  emi- 
grants to  England  found   there  a  more  favorable  soil 
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for  growth  and  development.  They  were  well  rooted 
before  the  Danish  and  Norman  invasion  came  upon 
them,  and  they  had  acquired  such  resisting  power 
that  they  absorbed  their  conquerors  without  losing 
their  racial  identity. 

A  great  Englishman,  writing  of  this  unconquered 
blood, says: 

'^Civilization,  letters,  science,  religion  itself  have 
done  little  to  change  the  inner  mood  of  Englishmen. 
That  love  of  adventure  and  toil,  of  the  sea  and  the 
fight,  that  trust  in  manhood  and  the  might  of  man, 
that  silent  awe  of  the  mysteries  of  life  and  death, 
which  lay  deep  in  English  souls  then  as  now,  passed 
with  Englishmen  to  the  land  which  Englishmen  had 
won." 

Let  us  hope  that  all  of  this  rich  inheritance  has 
pasvsed  with  Englishmen  to  the  New  World  which  Eng- 
lishmen have  won. 

(luizot,  the  French  historian,  says  that  the  distin- 
guishing character  of  the  Germans  was, 

"  •  •  *  their  powerful  sentiment  of  personal  lib- 
erty, personal  independence,  and  individuality.  *  '  " 
They  introduced  this  sentiment  of  personal  independ- 
ence, this  love  of  individual  liberty  into  European  civ- 
ilization; this  was  unknown  among  the  Romans,  un- 
known in  the  Christian  Church,  and  unknown  in  nearly 
all  the  civilizations  of  antiquity.  The  liberty  which 
we  meet  with  in  ancient  civilizations  is  political  lib- 
erty,— the  liberty  of  the  citizen,  not  the  personal  lib- 
prty  of  the  man  himself 

Montesquieu  says  of  the  English  constitution: 

"This  beautiful  system  has  been  found  in  the  forests 
of  Germany."     In   Switzerland   and   in   Switzerland 
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alone  on  the  continent  of  Europe  can  be  found  an  ideal 
survival  of  the  old  Teutonic  free  government. 

The  eleventh  century  was  epochal  in  English  his- 
tory. Across  the  Channel,  the  Normans  watched  and 
coveted  the  fair  realm  of  England.  Originally  Scan- 
danavian  pirates  they  had  settled  in  France,  and  their 
land  was  named  Normandy.  They  soon  became 
French  in  language,  religion  and  in  all  fashions  and 
customs.  They  were  like  lawyers,  cunning  and  wily 
in  contention.  Duke  William  contrived  a  claim  to 
the  English  crown,  and  led  his  army  to  England  in 
1066.  He  was  a  great  warrior,  ruthless  and  fierce  like 
his  piratical  ancestors.  None  could  stand  before  him 
in  combat,  and  like  Ulysses,  none  but  himself  could 
bend  his  great  war  bow.  He  crushed  the  English 
power  at  Hastings,  confiscated  the  lands  of  the  con- 
quered, and  built  great  castles  for  defense.  He  gov- 
erned with  the  strong  hand,  yet  was  powerless  before 
the  English  character.  It  yielded  and  bent  like  finely 
tempered  steel,  yet  returned  again  to  its  place.  The 
conqueror  was  finally  himself  conquered,  the  Norman 
was  absorbed  and  lost  and  became  an  Englishman. 
The  barons  who  wrested  the  Great  Charter  from  King 
John  at  Runnymede  were  not  Normans,  but  English- 
men. The  rights  they  secured  were  the  immemorial 
rights  of  Englishmen.  In  succeeding  centuries,  Eng- 
lishmen obtained  38  distinct  confirmations  of  this 
charter.  The  conquerors  gradually  adopted  tke  lan- 
guage and  the  laws  of  the  conquered.  William 
brought  no  written  law  from  Normandy. 

The  English  never  accepted  the  Roman  law.  It  did 
not  conform  to  their  policy.  They  disliked  it,  not  so 
much  because  of  the  law  itself,  as  because  of  the  way 
it  was   made.    One  authority  says  of  this  subject: 
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speaking  of  the  distinction  between  the  Roman  Law 
and  the  Com  iron  Law: — 

"A  great  variety  of  rules  was  thus  supposed  to  be  ad- 
duced from  the  12  Tables  that  w^ere  not  in  fact  found 
there.  They  could  be  announced  by  any  jurisconsult, 
whose  opinions  might,  if  he  were  distinguished,  have 
a  binding  force  nearly  equal  to  the  enactments  of  the 
legislature.  .  .  .  England  never  adopted  the  Roman 
Law,  because  it  was  against  the  interests  of  English 
liberty  to  confide  the  making  and  interpretation  of 
law  to  the  hands  of  a  privileged  class  of  jurists.  .  .  . 
Hence  there  is  no  divisions  of  questions  of  law  and  fact 
in  civil  cases;  nor  is  there  in  a  system  of  Roman  pri- 
vate law,  any  room  for  juries,  and  thus  law  is  taken 
completely  out  of  the  hands  of  the  people.  This  how- 
ever, the  English  would  not  endure,  and  thus  they  nat- 
urally fell  to  confiding  their  law  to  their  judges." 

Thus  it  was  that  the  influence  of  the  Romish  ec- 
clesiastics familiar  with  the  civil  law  resulted  in  an- 
nexing very  few  of  its  rules  to  the  common  law.  In 
every  other  part  of  Europe  where  the  Roman  influence 
extended,  the  Roman  law  is  the  basis  of  jurisprudence. 
Sir  Frederick  Pollock  says  of  the  Roman  law: 

"In  only  one  corner  of  Europe  it  finally  failed  of 
obedience."    Of  the  common  law  he  says: 

"Rude  and  obscure  in  its  beginnings,  unobserved  or 
despised  by  the  doctors  and  glossators,  there  arose  in 
this  island  of  England  a  home-grown  stock  of  laws 
and  a  home-grown  type  of  legal  institutions.  They 
grew  in  rugged  exclusiveness,  disdaining  fellowship 
with  the  more  polished  learing  of  the  civilians.'' 

Chancellor  Kent  says: 

"The  value  of  the  civil  law  is  not  found  in  questions 
which  relate  to  the  connection  between  the  govern- 
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ment  and  the  people,  or  in  provisions  for  personal  se- 
curity in  criminal  cases.  In  everything  which  con- 
cerns civil  and  political  liberty,  it  cannot  be  compared 
with  the  free  spirit  of  the  English  and  American  com- 
mon law." 

Since  the  Norman  conquest,  there  has  been  no 
foreign  invasion  of  English  soil.  The  mighty  Armada 
threatened  in  vain.  It  wasted  away  before  the  stub- 
born islanders,  and  the  tempests  of  the  northern  seas. 
Napoleon  kept  long  watch  across  the  channel,  vainly 
waiting  for  the  propitious  moment  to  fling  his  legions 
upon  England.  But  Spain  and  France  in  the  pleni- 
tude of  their  power  could  not  break  into  the  island 
kingdom.  The  four  seas  guarded  her  shores,  and  wave 
and  storm  always  remained  true  to  their  own. 

But  a  greater  day  was  to  come  for  England  and  for 
the  world.  The  voyages  of  Columbus  inspired  Eng- 
lishmen to  penetrate  the  mystery  and  wonder  of  the 
New^  World.  In  1495,  Henry  VII,  granted  a  charter 
to  John  Cabot  and  his  sons, 

"To  seek  out,  discover  and  find,  whatsoever  Isles, 
Countries,  Regions,  or  Provinces,  of  the  heathen  and 
infidels,  whatsoever  they  be,  and  in  whatsoever  part 
of  the  world,  which  before  this  time  have  been  un- 
known to  all  Christians." 

While  we  may  regret  that  Englishmen  did  not  first 
discover  America,  yet  it  is  some  solace  to  know  that 
their  cousins,  the  Northmen  did  discover  it,  although 
in  their  careless  way,  they  finally  lost  it.  Under  this 
and  si  miliar  charters,  the  Cabots,  with  English  ships 
sailed  along  the  entire  Atlantic  coast  from  New 
Foundland  to  Florida.  They  stopped  here  and  there 
along  the  shore,  and  upon  the  seizin  thus  acquired 
England  founded  her  claim  to  the  country  afterwards 
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settled  by  her  colonists.  About  a  hundred  years  later, 
having  established  her  sea  poweragainst  the  Spaniards, 
she  commenced  the  work  of  colonization.  Under 
charters  similiar  to  that  of  the  Cabots,  Frobisher,  Gil- 
bert, John  Smith,  Raleigh,  and  thousands  of  "gentle- 
men adventurers,"  sailed  for  the  New  World.  They 
were  not  troubled  with  any  of  the  griefs  and  qualms 
of  our  modern  scholastics,  who  cry  "woe  woe,"  and 
^'vi-ew  with  alarm,"  our  expansive  ways.  When  they 
discovered  a  wilderness  subject  to  the  brief  <>asual 
sovereignty  of  nomads — a  sovereignty  as  feeble  and 
evanescent  as  that  of  the  bear  and  the  bison,  they 
took  possession  of  it  for  the  glory  of  Clod  and  their 
country. 

Were  they  right,  and  have  we  been  right  in  our 
time,  in  taking  possessionof  Texas,  California,  Hawaii, 
the  Phillipines  and  Porto  Rico?  Who  shall  now  sit 
in  judgment  on  us?  When  the  first  colonists  from 
England  drifted  here,  or  to  Australia  or  New  Zealand, 
they  had  no  thought  of  building  nations.  Nor  was 
there  any  purpose  except  the  purpose  of  the  moment — 
the  careless  and  unrestrained  love  of  strange  lands 
and  peoples  that  first  lured  our  adventurers  into  Texas 
and  California.  The  blood  of  these  new  Argonauts 
was  ruddy,  undiluted  and  untamed.  It  leaped  re- 
sponsive to  the  call  of  the  wild  in  lands  dim  with 
mystery,  and  drew  them  on  from  all  the  settled  order 
of  civilized  life,  across  the  ocean,  over  mountain  and 
dessert,  and  on  unknown  lake  and  stream,  until  at 
last,  the  present  impulse  lost,  they  stopped  and  built 
again;  and  then  when  that  which  they  had  built 
needed  them  no  more,  they  wandered  and  built  again. 
Today,  they  are  in  Mexico,  in  Central  and  South 
America,  in   our  land   of  the  midnight  sun,  in  the 
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Orient,  and  the  Dark  Continent,  always  wandering 
and  building  for  those  who  will  follow  after.  Who 
can  tell  what  new  land  will  claim  their  toil  and  energy 
to-morrow.  Many  of  these  found  not  the  golden 
fleece  they  sought  so  far,  yet  where  they  walked  alone 
now  ''rolls  the  human  sea."  Their  Odyssey  makes 
truth  seem  fable.  Its  tale  is  of  Boone  and  the  "dark 
and  bloody  ground,"  of  the  frost  and  famine  which 
impended  over  Fremont  and  his  devoted  band;  of  the 
pioneer  settlement  on  the  mighty  Oregon;  of  the 
heroic  dead  who  fell  at  the  Alamo;  of  those  who  sleep 
with  Crittenden  in  Cuba,  or  with  Walker  on  the  Isth- 
mus; of  the  days  of  forty-nine,  and  the  newer  romance 
of  the  Yukon. 

Who  is  there  that  knows  this  law  and  can  set  bounds 
to  this  outreaching  hunger  of  courageous  hearts? 

What  dreaming  scholar  in  his  cell  can  solve  this 
problem  of  expansion  ?  What  bookish  priest  of  ethics 
can  bid  this  wave  recede  before  it  is  spent?  It  has  its 
own  law,  and  the  fulfillment  of  this  law  means  the 
policing  of  every  land  of  blood  and  barbarism,  so  that 
the  shipwrecked  mariner  and  the  stranger  may  have 
safe  refuge  there.  It  means  the  eternal  mid-noon  of 
civilization  for  every  people  now  darkened  by  savagery 
or  crushed  by  despotism.  It  means  that  the  earth  be- 
longs to  the  people,  and  that  no  part  of  it  can  be  held 
in  fee  by  those  who  will  not  use  it  for  the  good  of 
man.  Often  when  we  have  commenced  to  debate  the 
question  as  to  whether  we  ought  to  expand,  we  have 
found  that  debate  was  vain ;  we  have  already  expanded. 
A  handful  of  Americans  were  already  on  the  ground 
establishing  such  distinctively  American  institions  as 
the  town  meeting  and  the  vigilance  committee.  A 
miniature  republic  would  be  founded,  complete  in  all 
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its  parts,  before  our  attention  was  officially  called  to 
their  enterprise.  Ordinarily  they  have  not  needed  our 
aid  and  could  get  alon^  very  well  without  it. 

Before  we  commenced  to  make  inquiry  into  the  state 
of  Texas,  the  Americans  in  possession  had  shown  that 
they  were  able  to  take  care  of  themselves  by  capturing 
the  president  of  Mexico  and  establishing  a  republic. 
It  did  not  help  matters  then  to  inquire  as  to  who  struck 
the  first  blow,  and  who  was  too  blame. 

After  our  many  expansions  comes  the  keeper  of  our 
national  conscience — a  good  man,  whose  profession  it 
is  to  bewail  the  times  and  the  public  morals.  He  has 
his  place,  for  it  is  good  to  have  a  conscience-keeper 
even  though  he  be  largely  a  matter  of  ornament.  He 
steadies  the  balance  between  natural  desire  and  ascetic 
denial.  He  takes  care  of  that  tribute  to  virtue  that 
can  be  paid  without  cost.  The  things  he  denies  to  us 
are  usually  the  things  that  have  come  without  any 
studied  villiany  on  our  part.  They  just  happened  in 
the  course  of  nature,  and  the  practical  problem  has 
been — not  what  ought  to  be,  but  how  ])esttodeal  with 
what  is? 

A  modern  instance  is  now  before  us.  For  hundreds 
of  years  the  nations  have  dreamed  of  a  canal  across 
the  narrow  divide  between  North  and  South  America, 
The  consummation  of  this  dream  has  seemed  near  at 
hand,  when  lo,  the  conscience-keepers  stand  before  us 
and  put  their  taboo  on  the  goal.  It  seems  we  have  not 
followed  the  forms,  we  have  trespassed  on  the  rights 
of  a  little  sister  republic,  have  trampeled  on  the  weak. 
She  averred  that  she  would  still  be  a  sister  to  us,  but 
we  must  not  expect  anything  more  unless  we  paid  a 
swinging  price  for  it.  The  name,  "republic"  is  a  good 
name;  it  is  supposed  to  charm  away  all  evil,  and  pic- 
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tures  forth  a  land  of  peace  and  equality,  of  government 
by  the  people,  of  monarchy  and  despotism  extinct. 
And  yet  the  real  republics  in  the  world  can  be  counted 
on  the  fingers  of  one  hand.  I  cannot  name  one  south 
of  the  Rio  Grande.  The  name  republic,  may  be  only 
an  empty  sound.  Constitutions  and  forms  do  not 
make  republics;  they  are  created  by  the  genius  and 
character  of  the  people.  A  republic  cannot  be  built 
upon  OflBcialism,  Militarism  and  Bureaucratic  Patern- 
alism. 

England  is  no  more  of  a  monarchy  than  France  is  a 
republic.  Columbia  has  never  been  a  republic.  Her 
government  has  ever  been  one  of  oppression  and 
tyranny.  If  her  paramount  right  to  this  highway  is 
to  be  sanctified  it  cannot  be  because  she  is  a  republic. 
It  is  simply  because  she  holds  possession  with  the 
spirit  of  the  dog  in  the  manger.  The  higher  law  that 
is  above  the  forms  and  conventions  of  men,  has  or- 
dained that  whatsoever  nation  holds  this  highway 
holds  it  in  trust  for  the  nations.  If  it  were  otherwise, 
we  never  could  have  this  canal,  if  the  nation  in  poss- 
ession refused  the  right  to  construct  it.  The  law  of 
eminent  domain  is,  not  that  one  man's  land  shall  be 
taken  for  the  benefit  of  another,  but  that  every  man's 
land  may  be  condemned  for  the  benefit  of  all.  Nations 
have  no  tribunal  established  by  which  this  right 
can  be  enforced  against  one  nation  for  the  benefit  of 
all.  If  one  nation  blocks  the  only  highway  for  all 
nations  may  there  not  well  be  a  right  of  eminent 
domain  in  nations  to  compel  free  passage?  What 
petty  contrivance  of  names  and  forms  should  avail  to 
defeat  this  right? 

Columbia  could  not  obstruct  our  commerce  on  the 
sea;  by  what  casuistry  has  she  gained  the  right  to  ob- 
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struct  it  at  this  spot,  that  she  heraelf  holds  by  conquest, 
first  from  the  aborigines,  and  next  from  Spain.  Her 
refusal  after  she  had  entered  upon  long  negotiations 
with  us  for  the  right  of  way  across  the  Isthmus,  un- 
less we  would  comply  with  her  very  last  exaction,  her 
heaped  up  measure  of  extortion  and  blackmail,  was 
an  unfriendly  act,  and  should  be  so  regarded  in  the 
code  of  nations.  We  assert  it  to  be  an  unfriendly  act 
for  a  European  nation  to  acquire  territory  on  this  con- 
tinent; here  is  an  act  on  the  part  of  Columbia  of 
treble  unfriendliness. 

There  is  no  law  except  that  of  our  own  making  that 
warrants  us  in  declaring  the  acquisition  of  territory 
in  the  New  World  by  a  foreign  nation  an  unfriendly 
act.  Yet  we  have  made  it  the  law,  and  have  an- 
nounced it  to  the  world.  May  we  not  in  a  case  of 
much  more  serious  import,  make  and  declare  the  rule 
that  shall  guide  us.  If  we  can  maintain  the  open 
door  in  China,  even  at  the  risk  of  strained  diplomatic 
relations  with  great  powers,  may  we  not  with  greater 
right  maintain  the  open  door  across  the  Isthmus.  We 
made  the  law  that  wrested  Cuba  from  the  mediaevel 
Spaniard.  We  made  the  law  that  threatened  France 
before  the  Louisiana  purchase,  with  our  claim  to  free 
navigation  of  the  Mississippi.  We  made  the  law  that 
threatened  the  mighty  power  of  England  in  the  Vene- 
zuela matter.  We  made  the  law  in  1867,  when, 
backed  by  hundreds  of  thousands  of  veterans  fresh 
from  the  battle-fields  of  the  civil  war,  we  notified 
Louis  Napoleon  "that  it  would  be  inconvenient — 
gravely  inconvenient,  if  he  did  not  withdraw  his 
soldiers  from  Mexico."  Obedient  to  this  law,  the 
monarchy  he  had  there  set  up,  vanished  from  the 
sight  of  men.     What  is  there  in  the  attitude  of  Col- 
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umbia  that  should  now  make  us  pause  and  tremble 
before  the  spectre  of  national  aggression?  This 
spectre  is  raised  by  those  who  would  compel  us  to 
fritter  away  golden  opportunities  for  a  poor  shadow. 
If  we  can,  with  not  so  much  reason,  face  the  prospect 
of  w^ar  with  our  best  friend  and  customer,  can  we  not 
go  half  as  far  for  the  sake  of  infinitely  dearer  con- 
siderations and  coerce  a  stupid  little  despotism  into 
granting  this  right  of  way  to  the  world.  The  mere 
form  of  the  coercion  is  of  little  moment;  it  matters 
not  whether  it  be  carried  on  against  Columbia  as  the 
party  in  possession,  or  against  her  rebellious  province 
that  has  so  successfully  gained  its  freedom  from  the 
mother  despotism.  We  should  be  unworthy  of  our 
country,  of  the  traditions  of  our  people,  of  our  race, 
of  every  precedent  and  every  reason,  if  we  now  allowed 
a  quibble  of  words  to  deter  us  from  this,  the  greatest 
enterprise  of  modern  times. 

The  earth  belongs  to  the  people  and  the  law  of  na- 
ture has  decreed  that  this  highway  should  not  be 
closed.  Dig  this  canal  and  you  make  another  link  to 
bind  nations  together;  you  make  one  mart  of  all  the 
great  seas,  where  nation  may  meet  nation  in  friendly 
commerce.  Commerce  is  the  great  civilizer.  Burden 
and  restrict  commerce  and  you  burden  and  restrict 
civilization.  Build  this  canal  and  our  resources  of 
national  defense  are  doubled. 

The  construction  of  this  canal  will  be  the  logical 
result  of  that  spirit  of  development  and  expansion 
that  is  distinctive  of  our  race.  Events  hid  in  far  off 
centuries  have  prophesied  this  fulfillment.  No  other 
nation  has  the  same  right  to  do  this  work — no  other 
nation  will  profit  as  much  by  it.    France,  could  hardly 
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complete  it,  or  if  she  did  she  could  not  hold  it.  She 
cannot  get  away  from  home. 

Neither  France  ortierniany  can  have  colonies.  You 
cannot  transplant  such  governments  as  theirs  to  new 
soils.  They  are  inflexible,  unyielding  and  paternal, 
and  wither  and  die  when  separated  from  the  parent 
stock.  With  these  countries,  colonias  mean  officials 
and  soldiers.  The  civililan  has  no  place  in  them.  An 
Englishman,  an  American,  a  Canadian,  or  an  Austral- 
ian takes  with  him  his  town  meeting,  and  his  freedom 
no  matter  where  he  goes,  and  where  he  plants  them 
they  endure. 

A  French  writer  speaking  of  this  phenomenon  of 
race  expansion  says: 

"We  all  know  that  the  two  greatest  undertakings 
of  modern  times,  the  excavating  of  the  Suez  and 
Panama  canals,  has  been  executed  through  the  means 
of  French  capitaji.  This  does  not  mean  that  these 
undertakings  will  remain  in  French  hands.  Suez  is 
already  in  English  hands.  Panama  is  very  likely  to 
pass  into  the  hands  of  American  citizens.  Always  the 
Anglo-Saxons  ready  hand.  .  .  .  Look  at  what  they 
have  made  of  North  America,  and  then  look  at  what  the 
other  race  have  made  of  South  America.  It  is  the 
difference  between  daylight  and  darkness. 

"I  was  talking  of  these  things  with  the  president  of 
the  Argentine  Republic  section,  in  the  French  exposi- 
tion. He  spoke  of  that  invasion  of  the  English  and 
their  brothers,  the  Americans,  and  he  lamented  it. 
He  found  fault  with  the  invaders  as  the  weak  always 
do,  because  recrimination  is  easier  than  adopting  the 
ways  of  the  strong.  Ay,  such  are  the  ways  of  those 
redoubtable  competitors.  Their  growing  youth  is  not 
afraid  of  the  strife.     They  are  the  race  which  through 
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their  training  can  always  preserve  their  moral  and  re- 
ligious energy."  The  quack  in  economics  must  always 
meddle.  He  looks  on  the  natural  forces  of  society  as 
so  much  raw  material  for  him  to  practice  on.  He 
cannot  be  content  to  let  them  operate  acording  to  their 
own  law.  He  must  needs  manipulate  and  mold  them 
into  artificial  forms,  measuring  and  weighing  these 
forces  according  to  his  own  aborted  standards.  His 
rules  are — restriction,  repression,  artifice.  This  kind 
of  quack  and  charlatan  is  best  defined  by  Professor 
Summer. 

"The  statesmen  of  the  eighteenth  century  supposed 
that  their  business  was  the  art  of  national  prosperity. 
Their  procedure  was  to  form  ideals  of  political  great- 
ness and  civil  prosperity  on  the  one  hand,  and  to 
evolve  out  of  their  own  consciousness  grand  dogmas 
of  human  happiness  and  social  welfare  on  the  other 
hand.  Then  they  tried  to  devise  specific  means 
for  connecting  these  two  notions  with  each  other. 
Their  ideals  of  political  greatness  cojitained,  as  pre- 
dominant elements,  a  brilliant  court,  a  refined  and 
elegant  aristocracy,  well  developed  fine  arts  and 
belles  lettresy  a  powerful  army  and  navy,  and  a  peace- 
ful, obedient  and  hard  working  peasantry  and  artisan 
class  to  pay  the  taxes  and  support  the  other  part  of 
the  political  structure.  In  this  ideal  the  lower  ranks 
paid  upward,  and  the  upper  ranks  blessed  downward, 
and  all  were  happy  together.  They  piled  device  upon 
device  and  failure  upon  failure.  When  one  device 
failed  of  its  intended  purpose  and  produced  an  unfore- 
seen evil,  they  invented  a  new  device  to  prevent  the 
new  evil.    The  new  device  again  failed  to  prevent, 
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and  became  a  cause  of  new  harm,  and  so  on  indefi- 
nitely. 

"Among  their  devices  for  industrial  prosperity  were 
(1)  export  taxes  on  raw  materials,  to  make  raw  ma- 
terials abundant  and  cheap  at  home;  (2)  bounties  on 
the  export  of  finished  products,  to  make  the  exports 
large;  (3)  taxes  on  imported  commodities  to  make 
the  imports  small  and  thus,  with  No.  2  to  make  the 
"balance  of  trade"  favorable,  and  to  secure  an  impor- 
tation of  specie;  (4)  taxes  or  prohibition  on  the  ex- 
port of  machinery  so  as  not  to  let  foreigners  have  the 
advantage  of  domestic  inventions;  (5)  prohibition  on 
the  emigration  of  skilled  laborers,  lest  they  should 
carry  to  foreign  rivals  knowledge  of  domestic  arts; 
(6)  monopolies  to  encourage  enterprise;  (7)  naviga- 
tion laws  to  foster  ship-building  or  the  carrying  trade, 
and  to  provide  sailors  for  the  navy;  (8)  a  colonial 
system  to  bring  about  by  political  force  the  very  trade 
which  the  other  devices  had  destroyed  by  economic 
interference;  9)  laws  for  fixing  wages  and  prices  to 
repress  the  struggle  of  the  non-capitalist  class  to  save 
themselves  in  the  social  press;  (10)  poor-laws  to  lessen 
the,strugle  by  another  outlet;  (11)  extravagant  crimi- 
nal laws  to  try  and  suppress  another  development  of 
this  struggle,  by  terror;  and  so  on,  and  so  on." 

France  once  held  half  this  continent.  She  tried 
every  art  of  state-craft  in  Canada  to  build  there  a  New 
France,  but  in  vain.  The  battle  of  Quebec  only 
hastened  the  destruction  of  this  colony.  It  was  already 
doomed,  and  the  cause  lay  in  the  impossibility  of 
building  a  new  nation  on  such  foundations. 

Louis  XIV  sought  to  reproduce  Old  France  in  New 
France.  He  used  every  device  for  this  purpose,  and 
promulgated  from  France  a  complicated  system  of 
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rules  designed  to  make  everybody  in  the  colony  pros- 
perous and  happy.  He  had  a  governor  there,  and 
then  an  intendant  to  watch  the  governor,  and  to  be  a 
general  Paul  Pry  about  the  colony.  The  king  gave 
aids  and  bounties  to  everybody  for  all  sorts  of  enter- 
prise, and  when  people  w^ere  out  of  work,  government 
gave  them  work.  He  built  ships  for  them  and  bought 
their  hemp  to  encourage  hemp-growing.  He  was  a 
great  protectionist,  as  well  became  so  mediaeval  a 
monarch,  but  was  not  content  with  a  tariff  for  revenue 
or  a  tariff  for  protection,  or  any  other  mere  make- 
shift. The  importation  of  foreign  goods  into  the 
colony  was  absolutely  prohibited,  and  if  any  criminal 
brought  in  such  goods  they  were  burned.  New  France 
under  this  regime  would  be  a  paradise  to  some  of  my 
fellow  citizens.  No  colonist  could  own  more  than  two 
horses,  for  if  he  had  too  many  horses  he  might  not 
raise  enough  sheep  and  cattle.  Countrymen  were  for- 
bidden to  go  to  Quebec  without  permission,  lest  they 
be  corrupted  by  the  vices  of  a  great  city.  A  member 
of  the  colony  could  not  visit  the  English  colonies  or 
return  to  France  without  permission. 

It  was  thought  undesirable  that  farms  should  be  too 
small,  so  if  a  person  built  a  house  on  a  tract  of  less 
than  the  prescribed  area,  it  was  torn  down.  To  induce 
i migration  from  France,  emigrants  were  given  boun- 
ties. Cargoes  of  women  were  sent  over  under  govern- 
mental supervision,  carefully  assorted  so  as  to  furnish 
suitable  wives  for  men  of  all  social  grades  in  New 
France,  and  each  of  these  brides  was  furnished  a  dowry 
by  the  king.  Bachelors  were  compelled  to  get  mar- 
ried. A  father  who  did  not  marry  off  his  sons  and 
daughters,  w^as  fined.  The  Canadian  was  rewarded  ac- 
cording to  the  number  of  children  he  had,  receiving  a 
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considerable  pension  if  he  was  the  father  of  fifteen. 
One  eminent  American  at  least  could  point  with  pride 
to  French  Canada,  for  its  discouragement  of  race  sui- 
cide. There  were  innumerable  devices  of  a  similar 
kind  used  by  the  king  for  building  up  New  France. 
But  in  spite  of  all  the  pains  that  were  taken  with  it, 
it  did  not  build  up.  At  the  end  of  the  reign  of  Louis 
the  XIV,  it  had  only  twenty-five  thousand  white  in- 
habitants and  was  stagnant.  The  English  colonies  on 
the  other  hand  had  nothing  done  for  them  by  the  home 
government  and  they  did  not  want  anything  done. 
All  they  asked  was  to  be  let  alone.  They  governed 
themselves  and  grew  strong  and  vigorous.  An  intend- 
ant  could  hardly  flourish  among  such  a  people. 

In  1750  their  population  was  over  twelve  hundred 
thousand.  They  helped  England  to  conquer  Cuba  and 
New  France.  They  grew  strong  enough  to  maintain 
a  seven  years  battle  against  all  the  power  of  the  mother 
country  and  to  win  their  independence.  Their  strug- 
gle was  against  the  mere  suggestion  from  England  of 
that  paternalistic  oppression  which  France  and  Ger- 
many and  Spain  have  always  used  to  stifle  their  colo- 
nies. 

England  has  never  repeated  as  to  her  other  colonies, 
the  mistake  she  made  with  us,  and  her  colonies  are 
prosperous  and  loyal.  The  w^arnings  of  the  past  are 
written  clear  for  us.  We  are  confronted  by  an  unfa- 
miliar policy  upon  a  subject  that  should  never  be  con- 
trolled by  policy,  but  by  the  constitution  in  word  and 
spirit.  This  policy  leaves  to  the  dominant  political 
party  the  right  to  determine  what  guaranties  of  the 
constitution  shall  extend  to  our  newly  acquired  terri- 
tory. It  seems  that  to-day  we  may  give  this  territory, 
territorial  government  and  all  the  protections  of  the 
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constitutions;  tomorrow  a  political  accident  occurs, 
and  all  this  protection  is  withdrawn.  It  almost  im- 
pairs one's  loyalty  to  be  judicially  and  politically  in- 
formed, as  we  have  been  of  late,  that  the  name  ^'United 
States"  does  not  always  and  as  to  all  things,  apply  to 
all  parts  of  this  republic.  Our  territories  may  then  be 
bound  or  free  as  points  the  political  weathercock. 

The  psuedo-statesman,  who  loves  to  govern  over 
much,  views  the  situation  complacently,  but  if  I  do 
not  mistake  the  conscience  of  the  American  people,  it 
has  already  condemned  this  paltering,  juggling  policy, 
and  decreed  that  it  cannot  come  to  good. 

For  another  example,  we  have  our  deadly  navigation 
laws,  the  quintessence  of  restriction,  and  artifice, 
which  have  swept  our  merchant  navy  from  the  seas. 
In  nineteenth  century  biography  of  certain  statesmen 
bigots,  who  have  not  state-craft,  will  be  found  no  men- 
tion of  this  tragedy,  for  it  places  no  laurels  on  their 
straitened  foreheads;  but  the  verdict  of  impartial  his- 
tory will  surely  be,  that  this  great  industry  of  building 
and  sailing  ships,  the  grandest  that  ever  engaged  the 
energies  of  man,  has  been  killed  by  too  much  govern- 
ment. In  our  state  an  attempt  is  now  made  to  have 
the  state  practically  incorporate  political  parties,  and 
prescribe  how  and  when,  and  where,  they  shall  hold 
their  deliberations,  and  declare  their  policies,  not  al- 
lowing them  the  voluntary  choice  which  follows  free 
debate  and  free  assembly,  a  step  towards  evil  patern- 
alism which  I  trust  we  shall  not  take. 

It  is  thus  true  that  in  some  of  our  laws  we  have  de- 
parted from  the  ideal  of  government.  But  these  laws 
have  generally  been  imposed  upon  us  by  unselfishness 
and  greed,  or  by  the  folly  of  mere  dreamers,  not  by  the 
conscience  and  intelligence  of  the  people. 
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We  have  grown  might j^  because  of  freedom,  not  be- 
cause of  the  residuum  of  paternalism  still  remaining  in 
our  laws.  The  wisdom  of  all  the  ages  is  ours,  if  we 
will  but  heed  it.  It  teaches  that  man's  greatest  good 
can  only  be  secured  through  man's  greatest  possible 
freedom.  It  teaches  that  the  personal  liberty  of  the 
citizen  is  more  priceless  than  forms  of  government; 
that  the  only  restraint  that  should  be  placed  on  him, 
is  that  which  is  necessary  to  protect  the  life,  liberty 
and  property  of  his  fellow  citizens.  It  teaches  that 
good  government  is  not  the  highly  artificial  creation 
of  centralized  authority,  but  a  natural  growth  and  de- 
vielopment  based  upon  individual  rights,  and  that  it  is 
for  the  benefit  of  the  individual  that  government  ex- 
ists among  men.  If  it  be  a  mere  exploitation  of  some 
theory  or  artifice — an  instrument  of  political  power 
in  the  hands  of  rulers  it  cannot  long  endure.     • 

Good  government  is  not  a  machine-made  product; 
it  flows  from  the  people  as  naturally  as  the  blood 
flows  in  their  veins.  The  only  ruler  of  a  nation  is  the 
citizen.  From  him  all  power  should  come,  to  him  all 
power  should  yield. 

To  our  profession  has  been  confided  a  greater  trust 
than  to  any  other.  We  should  be  the  great  social  con- 
serving force.  We  are  not  alone  advocates  in  the 
courts,  the  yoke-fellows  of  wrangling  suitors  and  their 
endless  wrongs;  in  the  larger  forum  of  {>ublic  opinion 
we  are  the  advocates  of  all  the  rights  of  man.  We 
should  stand  between  the  demagogue  and  his  dupes,  be- 
tween the  weak  and  the  strong,  between  legitimate 
business  enterprise  and  the  assaults  of  the  ignorant 
and  the  vicious,  between  the  people  and  the  oppresions 
of  organized  greed,  and  the  insidious  encroachments 
of  evil  privilege  under  the  vantage  of  law,  between 
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Freedom  and  its  counterfeit  usurper,  measuring  out  to 
each  due  protection  and  punishment,  guarding  free 
government  before  all  the  tribunals  of  men. 

And  for  an  example  and  an  inspiration  in  Freedom's 
ancestral  line,  I  give  you  the  free  German  of  the  van- 
ished centuries  from  the  shores  of  the  Baltic  Sea. 
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THE   STATE   CORPORATION    AS   A    PARTY    IN 
THE  FEDERAL  COURTS. 


BY    HON.    FRANCIS   E.    BAKER. 


The  National  Constitution  (Art.  3,  sec.  2)  provides 
that  "the  judicial  power  shall  extend  to  all  cases,  in 
law  and  equity,  arising  under  this  constitution,  the 
laws  of  the  United  States,  and  the  treaties  made,  or 
which  shall  be  made,  under  their  authority;  .  .  . 
(and)  to  controversies  between  .  .  .  citizens  of 
different  states.     .    .    . 

That  it  was  eminently  proper  to  confer  upon  the 
federal  courts  jurisdiction  to  determine  federal  ques- 
tions and  upon  the  supreme  court  power  to  review  the 
decisions  of  such  questions  rendered  either  by  an  in- 
ferior federal  court  or  by  any  state  court,  wa.s  never 
disputed,  so  far  as  I  am  aware,  by  the  states'  rights 
men  among  the  framers  of  the  National  Constitution; 
and  subsequently  has  never  been  a  matter  of  disagree- 
ment among  members  of  the  federal  judiciary  or  be- 
tween federal  and  state  courts.  The  federal  jurisdic- 
tion being  dependent  upon  the  subject-matter, 
irrespective  of  the  character  of  the  parties,  it  has 
never  been  doubted  that  corporations,  having  the  ca- 
pacity of  suing  and  being  sued,  were  proper  parties  to 
such  litigation. 

Cases  in  which  no  federal  question  is  presented, 
litigated  between  citizens  of  the  same  state,  were  left 
to  the  exclusive  determination  of  the  state  courts. 
Whether  the  Constitution  should  empower  Congress 
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to  extend  to  inferior  federal  courts  of  its  creation 
original  concurrent  jurisdiction  over  these  same  cases, 
provided  the  controversies  were  between  citizens  of 
different  states,  was  a  subject  of  discussion.  Some 
who  favored  conferring  this  jurisdiction  supported 
their  contention  by  these  considerations:  (Federa- 
list No.  80.)  "In  order  to  the  inviolable  maintenance 
of  that  equality  of  privileges  and  immunities  to  which 
citizens  of  the  Union  will  be  entitled,  the  National 
Judiciary  ought  to  preside  in  all  cases  in  which  one 
state  or  its  citizens  are  opposed  to  another  state  or  its 
citizens.  To  secure  the  full  effect  of  so  fundamental 
a  provision  (namely,  Art.  4,  sec.  2.  The  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states')  against  all 
evasion  and  subterfuge,  it  is  necessary  that  its  con- 
struction should  be  committed  to  that  tribunal,  which, 
having  no  local  attainments,  will  be  likely  to  be  im- 
partial between  the  different  states  and  their  citizens, 
and  which,  owing  its  official  existence  to  the  Union, 
will  never  be  likely  to  feel  any  bias  inauspicious  to 
the  principles  on  which  it  is  founded."  This  argument, 
that  the  basis  for  granting  to  inferior  federal  courts 
original  jurisdiction  in  general  litigation  concurrently 
with  state  courts  was  the  necessity  of  having  a  court 
unaffected  by  the  local  atmosphere  in  order  to  pre- 
serve unimpaired  the  privileges  and  immunities  pro- 
vision of  the  Constitution,  would  exclude  corporations 
as  parties,  for  the  supreme  court  has  uniformly  held 
that  corporations  were  not  entitled  to  invoke  the  pro- 
tection of  that  provision.  But  this  argument,  I  think, 
is  not  an  adequate  explanation  of  the  presence  of  the 
phrase  "controversies  between  citizens  of  different 
states"  in  the  judiciary  article  of  the  Constitution; 
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because,  if  a  citizen  of  one  state  be  denied  in  another 
state  an  equality  of  privileges  and  immunities  with 
the  citizens  of  the  latter,  although  the  requisite  diver- 
sity of  citizenship  exist  in  his  suit,  the  real  basis  and 
justification  of  federal  jurisdiction  is  his  assertion  of 
a  right  guaranteed  to  him  by  the  Constitution.  Mar- 
shall (Bank  v.  Deveaux,  5  Cranch,  61  87)  attributed  its 
presence  to  the  fear  that  the  local  citizen  might  have 
in  ordinary  litigation  an  undue  advantage  over  his  ad- 
versary in  the  local  courts.  At  all  events,  the  phrase 
is  there;  and  the  construction  of  it  was  within  the  pro- 
vince of  the  supreme  court. 

In  tracing  this  construction  and  drawing  some  con- 
clusions and  suggestions  therefrom,  I  shall  not  take  up 
the  various  judiciary  and  removal  acts  of  Congress, 
for,  though  that  body  may  endow  the  inferior  federal 
courts  with  less  jurisdiction  than  the  Constitution  war- 
rants, it  can  not  rightfully  bestow  greater. 

From  the  formation  of  the  State  to  the  adoption  of 
the  National  Constitution,  Massachusetts  chartered 
but  one  corporation.  (Curtis's  Jurisdiction,  Ch.  5). 
Judging  by  the  history  of  that  leading  commonwealth, 
the  number  of  corporations  in  all  the  states  when  the 
Constitution  was  adopted  did  not  equal  the  present 
daily  average  for  Indiana.  The  inference  is  strong 
that  the  case  of  corporations  as  parties  in  non-federal 
litigation  was  not  actually  in  the  minds  of  the  framers 
in  formulating  the  judiciary  article  of  the  Constitution. 
Undoubtedly  the  use  of  the  word  "person"  would  have 
let  in  corporations,  and  that,  too,  within  the  common 
acceptation  of  the  word  at  the  time,  and  without  creat- 
ing a  fiction  of  irrebuttable  presumption.  But  the 
Constitution  itself  (and  the  amendments)  shows  a 
careful  and   precise   use  of  the  words  "person"  and 
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"citizen."  The  President  must  be  a  citizen.  (!itizens 
are  entitled  to  certain  privileges  and  immunities.  A 
person  charged  with  treason.  No  person  shall  be  held 
to  answer.  No  person  shall  be  deprived,  etc.  The  su- 
preme court  has  always  held  that  a  corporation  is  a 
person  within  those  provisions  of  the  Constitution  in 
which  the  word  "person"  is  employed.  The  supreme 
court  has  always  held  that  a  corporation  is  not  a  citi- 
zen within  those  provisions  of  the  Constitution  in 
which  the  word  ^'citizen"  is  employed,  except  the  sec- 
tion conferring  jurisdiction  on  the  federal  courts. 
Under  that  section  it  has  never  been  held  that  a  cor- 
poration /.s  a  citizen;  but  in  some  cases  it  has  been  said 
that  a  corporation,  for  the  purposes  of  federal  juris- 
diction, may  be  deemed  to  be  a  citizen. 

Prior  to  1809  several  causes  in  which  corporations 
were  parties  were  determined  by  the  supreme  court 
without  the  question  of  jurisdiction  being  raised  or 
considered.  That  year,  in  Bank  v.  Deveaux,  5  Cranch 
61,  the  question  was  decided  for  the  first  time.  The 
opinion  was  delivered  by  Chief  Justice  Marshall,  and 
there  was  no  dissent.  The  reasoning  may  be  para- 
phrased thus:  A  corporation,  if  considered  as  an  invis- 
ible, intangible  and  artificial  person,  a  being  having  an 
existence  separate  and  apart  from  the  stockholders  as 
an  individual  trustee  has  from  his  cestuis  qui  trustefit, 
certainly  is  not  a  citizen;  and,  if  viewed  in  that  light, 
can  not  be  brought  within  the  "citizenship"  jurisdic- 
tion of  the  federal  courts.  It  is  the  court's  duty  as 
fearlessly  to  maintain  jurisdiction  where  it  is  conferred 
as  it  is  resolutely  not  to  usurp  it  where  it  is  not  con- 
ferred. "A  constitution,  from  its  nature,  deals  in  gen- 
erals, not  in  details.  Its  framers  can  not  perceive  min- 
ute distinctions  which  arise  in  the  progress  of  the  na- 
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tion,  and  therefore  confine  it  to  the  establishment  of 
broad  and  general  principles."  The  reason  of  being  of 
the  diversity  of  citizenship  jurisdiction  is  that  a  citi- 
zen of  one  state  shall  not  of  necessity  be  subjected  to 
the  possibility  of  local  prejudice  in  the  courts  of  an- 
other state.  This  prejudice  would  not  be  less  likely 
to  exist  if  the  non-resident  party  were  a  corporation. 
Looking  through  form  to  substance,  a  corporation  is 
not  a  being  having  an  existence  separate  and  apart 
from  the  stockholders  as  an  individual  trustee  has 
from  his  rest  his  qui  trust  ent.  It  can  not  think  or  will 
or  act  except  through  its  members.  The  truth  is  that 
citizens,  under  a  convenient  name  and  form  of  doing 
business,  are  exercising  certain  privileges  conferred 
upon  them  by  the  state.  If  the  judiciary  act  had 
named  "citizens,  incorporated  or  unincorporated," 
**this  court  would  not  have  felt  itself  justified  in  de- 
claring that  such  a  law  transcended  the  Constitution," 
for  incorporated  citizens  come  within  the  reason  and 
the  spirit  of  the  Constitutional  provision. 

Particular  applications  of  the  general  principle  as 
declared  by  Marshall  arose  at  once;  but  no  difficulty 
in  maintaining  federal  jurisdiction,  outside  of  a  ques- 
tion of  pleading,  seems  to  have  been  met  until  1840. 
At  the  same  term  in  1809,  in  Hope  Insurance  Co.  v. 
Boardman,  5  Cranch  57;  in  1821,  in  Sullivan  v.  Steam- 
boat Co.,  6  Wheat.  450;  and  in  1828,  in  Breithaupt  v. 
Bank  of  Ga.,  1  Pet.  238;  jurisdiction  was  denied  be- 
cause the  persons  who  were  doing  business  under  the 
corporate  form  failed  to  allege  of  what  state  they 
were  citizens.  But  that  was  simply  a  matter  of  plead- 
ing. It  did  not  appear  from  the  record  that  the  stock- 
holders were  not  in  truth  citizens  of  the  state  that 
gave  them  the  charter.    So,  from  the  facts  that  these 
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cases  did  not  come  up  again,  that  no  case  prior  to 
1840  was  presented  to  the  supreme  coort  in  which  the 
record  showed  that  not  all  of  the  stockholders  were 
citizens  of  the  state  that  gave  the  charter,  and  that 
the  facilities  for  travel  and  inter-communication  were 
meager  and  unreliable,  it  may  be  fair  to  presume  that 
down  to  about  1840  stockholders  were  in  fact  citizens 
of  the  chartering  state.  If  so,  Marshall's  rule  was 
adequate  to  the  situation  as  it  then  existed.  In  that 
year  the  case  of  Commercial  Bank  v.  Slocomb,  14  Pet.  60, 
was  decided.  Slocomb  and  others,  citizens  of  Louis- 
iana, sued  the  bank  and  alleged  that  its  stockholders 
were  citizens  of  Mississippi.  A  plea  was  filed,  averr- 
ing that  two  of  the  stockholders  were  citizens  of 
Louisiana.  On  demurrer,  the  supreme  court,  apply- 
ing Bank  V.  Deveaux,  supra,  and  Strawbridge  v.  Curtis, 
3  Crauch  267,  the  latter  of  which  decided  that  where 
there  are  two  or  more  joint  plaintiffs  and  two  or  more 
joint  defendants,  each  of  the  plaintiffs  must  be  capa- 
able  of  suing  each  of  the  defendants  in  the  courts  of 
the  I'nited  States,  held  the  plea  sufficient.  This  de- 
cision doubtlessly  called  attention  to  the  fact  that  the 
business  of  the  country  was  progressing  to  the  point 
where  important  enterprises  could  not  be  carried 
through  except  by  corporations  in  w^hich  the  stock- 
holders were  citizens  of  various  states,  and  presented 
the  problem  whether,  the  reasons  for  access  to  non- 
local courts  being  at  least  as  cogent  as  ever,  the 
federal  jurisdiction  could  be  maintained  without  a 
Constitutional  amendment. 

The  answer  came  in  1844  in  the  case  of  Louisville 
Rid.  Co.  V.  Letson,  2  How.  497,  in  which  Bank  v.  Deveaux 
was  oveiTuled.  That  the  question  had  been  ferment- 
ing in  the  minds  of  the  court  for  a  number  of  years  is 
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shown  by  the  family  confessions  in  the  Letson  opinion 
that  Commercial  Bank  v.  Slocomb  had  been  decided 
"most  reluctantly"  upon  mere  authority,  that  the  rule 
in  Bank  v.  Deveaux  had  never  been  satisfactory  to  the 
bar  and  not  entirely  so  to  the  court  that  made  it,  and 
that  Chief  Justice  Marshall,  then  dead  some  nine  years, 
durinj?  his  incumbency  had  stated  to  several  members 
of  the  court  **that  if  the  point  of  jurisdiction  was  an 
original  one  the  conclusion  would  be  different."  The 
core  of  the  decision  and  of  the  opinion  is  contained,  I 
think,  in  this  quotation:  ''A  corporation,  created  by  a 
state,  to  perform  its  functions  under  the  authority  of 
that  state,  and  only  suable  there,  though  it  may  have 
members  out  of  the  state,  seems  to  us  to  be  a  person, 
though  an  artificial  one,  inhabiting  and  belonging  to 
that  state,  and  therefore  entitled,  for  the  purpose  of 
suing  and  being  sued,  to  be  deemed  a  citizen  of  that 
state."  The  opinion  has  been  characterized  as  "weak 
and  inconclusive."  (Thompson  Corp.  sec.  7447);  but 
what  court,  in  creating  a  legal  fiction,  in  declaring 
that  a  false  allegation  shall  not  be  open  to  denial  and 
disproof,  has  ever  been  able,  by  a  sound  course  of 
logical  reasoning,  to  establish  that  black  is  white? 
How  could  certain  Roman  courts,  to  which  the  law 
gave  jurisdiction  in  controversies  between  Roman 
citizens  only,  compose  a  logical  opinion  to  prove  that 
the  law  conferred  upon  them  jurisdiction  over  aliens, 
a  jurisdiction  they  assumed  by  means  of  the  irrebut- 
table false  allegation  that  the  alien  was  a  Roman 
citizen?  And  so,  with  the  Court  of  Exchequor  and 
the  Court  of  King's  Bench,  in  connection  with  the  re- 
spective irrebuttable  allegations;  that  the  plaintiff 
was  a  debtor  to  the  King  and  could  not  pay  his  debt 
without  the  help  of  the  Court  of  Exchequor  in  collect- 
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ing  what  his  debtor,  the  defendant,  owed  him;  and 
that  the  plaintiff  was  in  the  custody  of  the  Marshal  of 
the  Court  of  King's  Bench  and  consequently  could  not 
go  into  the  Common  Pleas  or  any  other  court  except 
the  King's  Bench  to  prosecute  his  action?  It  really 
goes  without  saying  that  one  must  not  look  for  truth 
in  a  legal  fiction  (however  the  case  may  be  in  his- 
torical romance);  that  a  legal  fiction  comes  into  being 
through  a  fiat  and  not  through  a  determination  of 
pre-existing  rights;  and  that  the  only  questions  are 
the  power  of  the  promulgator  and  the  propriety  of  his 
use  of  his  power.  In  the  quotation  from  this  Letson 
case,  the  premise  is:  A  corporation  is  an  artificial 
person  inhabiting  and  belonging  to  the  chartering 
state.  The  conclusion  is:  A  corporation  is  therefore 
entitled,  for  the  purpose  of  suing  and  being  sued,  to 
be  deemed  a  citizen  of  that  state.  The  premise  would 
as  well  support  the  conclusion  (if  it  were  a  question 
of  logic)  that  a  corporation  is  entitled  to  be  deemed  a 
citizen  for  any  other  purpose  or  all  purposes.  The 
conclusion  was  simply  a  fiat. 

Sir  Henry  Maine,  if  I  remember  aright,  after  de- 
scribing the  aids  that  had  been  employed  at  different 
stages  of  development  in  keeping  the  law  adjusted  to 
current  conditions,  as  fiction,  equity,  and  legislation, 
declared  that  the  time  for  seeking  amelioration 
through  fiction  and  equity  had  passed  and  that  legisla- 
tion alone  should  now  be  resorted  to.  Without  going 
into  the  question  of  the  rightfulness  or  limits  of  those 
actions  by  courts  which  have  been  denounced  by  some 
as  ^'judicial  legislation,"  as  being  too  far  afield  from 
the  present  line,  may  I  state  as  ray  conclusion  that 
neither  fiction  or  equity  should  be  dropped  from  our 
system  of  jurisprudence,  nor  any  element  abandoned 


Digitized  by  VjOOQIC 


Address  of  Francis  E.  Baker  235 

that  lends  aid  to  the  inherent  power  of  growth  of  the 
common  law?  So  I  think  the  supreme  court  right- 
fully had  the  power  to  create  the  fiction.  As  to  the 
propriety  of  creating  it,  I  believe  the  result  then 
aimed  at  and  attained,  of  fitting  the  law  to  the  then 
existing  conditions,  was  justifiable  as  being  in  har- 
mony with  the  reason  and  spirit  of  the  Constitutional 
provision. 

Though  the  report  of  the  Letson  case  shows  no  dis- 
sent, it  is  apparent  from  later  cases  that  the  court  was 
then  and  for  many  years  afterwards  sharply  divided. 
(Rundle  v.  Delaware  Canal  Co.,  14  How.  80;  Northern 
Indiana  Rid.  Co.  v.  Michigan  Central  Rid.  Co.,  15  How. 
283,  246;  Marshall  v.  Baltimore  &  Ohio  Rid.  Co.,  1^ 
How.  314, 425.)  In  the  last  cited  case,  decided  in  1853, 
three  dissenting  opinions  were  filed.  Not  so  much 
for  the  purpose  of  tracing  the  growth  of  the  present 
rule,  as  illustrating  the  irrepressible  conflict  of  views 
between  the  strict  and  liberal  constructionists,  1  quote 
a  bit  from  each  side.  Mr.  Justice  Daniel,  dissenting: 
*'From  any  real  necessity  for  enforcing  the  general 
fundamental  proposition  .  .  .  that  under  the  sec- 
ond section  of  the  third  article  of  the  Constitution, 
citizens  only,  that  is  to  say  men,  material,  social, 
moral,  sentient  beings,  must  be  parties,  in  order  to 
give  jurisdiction  to  the  federal  courts,  I  am  wholly 
relieved  by  the  virtual,  obvious,  and  inevitable  con- 
cessions, comprised  in  the  attempt,  now  essayed,  to 
carry  the  provision  of  the  Constitution  beyond  either 
its  philological,  technical,  political,  or  vulgar  accepta- 
tion. For  in  no  one  step  in  the  progress  of  this  at- 
tempt, is  it  denied  that  a  corporation  is  not  and  can 
not  be  a  citizen,  nor  that  a  citizen  does  not  mean  a 
corporation.    .    .    .   Nothing  of  this  kind  is  attempted. 
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But  an  effort  is  made  to  escape  from  the  effect  of  these 
concessions,  by  assumptions  which  leave  them  in  all 
their  force,  and  show  that  such  concessions  and  as- 
sumptions can  not  exist  in  harmony  with  each 
other.  .  .  .  Every  attempt  to  transcend  (the  ab- 
stract rules)  on  which  (the  federal  government's) 
existence  depends,  is  an  attempt  at  anarchy,  violence, 
and  usurpation.  .  .  .  The  effect  of  this  practice  is 
to  reduce  the  people  of  the  states  and  their  govern- 
ments under  an  habitual  subserviency  to  federal 
power;  and  gives  to  the  latter,  whatever  has  been  and 
ever  must  be  the  result  of  intervention  by  a  foreign,  a 
powerful,  and  interested  mediator,  the  lions  share  in 
every  division.  For  myself,  I  would  never  hunt  with 
the  lion.  I  would  anxiously  avoid  his  path ;  and  as  far 
as  possible  keep  him  from  my  own;  always  bearing  in 
mind  the  pregnant  reply  told  in  the  Apologue  as  hav- 
ing been  made  to  his  gracious  invitation  to  visit  him 
in  his  lair:  that  although  in  the  path  that  conducted 
to  its  entrance  innumerable  footprints  were  to  be  seen, 
yet  in  the  same  path  there  could  be  discerned  nulla 
resfiga  retrorsum.  The  vortex  of  federal  encroach- 
ment is  of  a  capacity  ample  enough  for  the  ingulfing 
and  retention  of  every  power."  Mr.  Justice  Grier,  for 
the  majority:  "The  right  of  choosing  an  impartial  tri- 
bunal is  of  no  small  practical  importance,  and  more  es- 
pecially in  cases  where  a  distant  plaintiff  has  to  con- 
tend with  the  power  and  influence  of  great  numbers 
and  the  combined  wealth  wielded  by  corporations  in 
almost  every  state.  It  is  of  importance  also  to  corp- 
orations themselves  that  they  should  enjoy  the  same 
privilege  in  other  states  where  local  prejudices  or  jeal- 
ousy might  injuriously  affect  them.  .  .  .  The  ne- 
cessities and  conveniences  of  trade  and  business  re- 
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quire  that  such  numerous  associates  and  stockholders 
should  act  by  representation  and  have  the  faculty  of 
contracting,  suing,  and  being  sued  in  a  factitious  or 
collective  name.  But  these  important  faculties,  con- 
ferred on  them  by  state  legislation,  for  their  own  con- 
venience, can  not  be  wielded  to  deprive  others  of  ac- 
knowledged rights.  It  is  not  reasonable  that  those 
who  deal  with  such  persons  should  be  deprived  of  a 
valuable  privilege  by  a  syllogism,  or  rather  sophism, 
which  deals  subtly  with  words  and  names,  without  re- 
gard to  the  things  or  persons  they  are  used  to  repre- 
sent. Nor  is  it  reasonable  that  representatives  of 
numerous  unknown  and  ever-changing  associates 
should  be  permitted  to  allege  the  different  citizenship 
of  one  or  more  of  these  stockholders,  in  order  to  defeat 
the  plaintiff's  privilege.  .  .  .  The  persons  who  act 
under  these  faculties  and  use  this  corporate  name  may 
be  justly  presumed  to  be  resident  in  the  state  which  is 
the  necessary  habitat  of  the  corporation  and  where 
alone  they  can  be  made  subject  to  suit;  and  should  be 
estopped  in  equity  from  averring  a  different  domicile 
as  against  those  who  are  compelled  to  seek  them 
there.  ...  If  it  were  otherwise,  it  would  be  in  the 
power  of  every  corporation,  by  electing  a  single  di- 
rector residing  in  a  different  state,  to  deprive  citizens 
of  other  states,  with  whom  they  have  controversies,  of 
this  Constitutional  privilege,  and  compel  them  to  re- 
sort to  state  tribunals  in  cases  iii  which,  of  all  others, 
such  privilege  may  be  considered  most  valuable.  .  .  . 
The  presumption  arising  from  the  habitat  of  a  corpor- 
ation in  the  place  of  its  creation  (is)  conclusive  as  to 
the  residence  or  citizenship  of  those  who  use  the  cor- 
porate name." 
It  will  be  observed  that  the  irrebuttable  presump- 
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tion  has  shifted  from  the  citizenship  of  the  corpora- 
tion, as  an  artificial  person,  a  being  having  an  exist- 
ence separate  and  apart  from  the  stockholders,  to  the 
citizenship  of  the  persons  who  for  convenience  con- 
duct their  business  under  the  corporate  form.  Of 
course  the  result  is  the  same  so* far  as  jurisdiction  is 
concerned;  hut  the  ideas  are  arrived  at  by  looking  at 
a  corporation  from,  opposite  points  of  view.  1  surmise 
that  two  causes  were  instrumental  in  effecting  the 
change  of  viewpoint.  Immediately  after  the  announce- 
ment in  the  Letson  case  that  a  corporation,  for  the 
purposes  of  federal  jurisdiction,  would  be  deemed  to 
be  a  citizen  of  the  chartering  state,  corporations  of 
one  state  that  had  no  standing  in  the  courts  of  a  sister 
state  except  on  the  footing  of  comity,  "commenced" 
(in  the  words  of  Mr.  Justice  Campbell  in  his  dissent- 
ing opinion  in  Marshall  v.  Baltimore  &  Ohio  Hid.  Co., 
supra,  instancing  cases  decided  by  the  state  courts  in 
Kentucky  and  New  Jersey)  "an  agitation  of  the  state 
courts  for  their  rights  as  'citizens  of  the  Union,' " 
arguing  "that  the  existence  of  the  extra-territorial 
rights  of  corporations  *isnot  now  a  question  of  comity 
in  the  United  States,  but  a  Constitutional  principle 
incapal)le  of  being  altered  by  state  legislation.' "  The 
state  courts,  "repelling these  pretencsions  and  exposing 
their  perilous  character,"  have  always  been  sustained 
by  the  supreme  court  in  the  holding  that  corporations 
do  not  come  within  the  "privileges  and  immunities" 
pi'ovision  of  the  Constitution.  (Paul  v.  Virginia,  8 
Wall.  168;  Liverpool  Ins.  Co.  v.  Massachusetts,  10 
Wall.  566;  Pembina  Mining  Co.  v.  Pennsylvania,  125 
V.  S.  181:  Norfolk  Rid.  Co.  v.  Pennsylvania,  136  U.  S. 
114;  Blake  v.  McClung,  172  U.  S.  239.)  It  would  make 
it  easier  in  explaining  this  to  them,  to  explain  also 
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that  they,  even  for  the  purposes  of  jurisdiction,  really 
were  not  taken  to  be  citizens  as  separate  entities,  but 
that  the  stockholders,  who  in  truth  were  capable  of 
being  citizens,  would  be  deemed  to  be  citizens  of  the 
chartering  state.  The  other  reason  is  that  a  legal 
fiction  needs  the  very  best  explanation  that  can  be 
made  in  justification  of  its  creation.  The  presumption 
that  the  stockholders  are  citizens  is  less  strained  than 
that  the  corporation  is  a  citizen;  the  former  may  be 
true,  the  latter  never.  Chief  Justice  Marshall's  reason- 
ing led,  in  my  opinion  as  I  have  already  stated, 
to  a  conclusion  that  was  within  the  reason  and 
spirit  of  the  Constitutional  provision  concerning 
jurisdiction.  And  his  reasoning,  much  later  than 
the  Letson  case,  has  been  approved  and  followed 
by  the  supreme  court.  In  Kansas  Pac.  R'y  Co.  v. 
Atchison  R'y  Co.,  112  U.  S.  414,  decided  in  1884, 
the  court  said:  "The  reasons  for  granting  this  juris- 
diction are  as  applicable  where  the  controversies 
are  between  citizens  united  under  a  corporate  name 
as  where  they  are  between  citizens  in  their  individual 
capacity.  A  private  corporation  is,  in  fact,  but  an  as- 
sociation of  individuals  united  for  a  lawful  purpose 
and  permitted  to  use  a  common  name  in  their  busi- 
ness and  to  have  a  change  of  members  without  a  dis- 
solution." And  in  McKinley  v.  Wheeler,  130  V.  S., 
630  (1889),  it  was  held  that  under  the  United  States 
mining  laws,  which  make  the  public  mineral  lands 
open  to  exploration,  purchase,  and  occupation  by 
"citizens  of  the  United  States,"  a  corporation  organ- 
ized under  the  laws  of  Colorado,  all  of  whose  mem- 
bers were  citizens  of  the  United  States,  was  qualified 
to  locate  and  purchase  a  mining  claim.  Bank  v.  De- 
veaux  was  relied  on  as  the  basis  of  the  decision,  and 
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it  was  said:  "The  doctrine  of  this  case  has  been  fol- 
lowed and  is  now  the  settled  law  in  the  courts  of  the 
United  States."  As  it  certainly  is  not  the  settled  law 
respecting  jurisdiction,  the  reference  manifestly  is  to 
be  limited  to  the  proper  viewpoint  from  which  to  con- 
sider the  nature  of  a  corporation.  And  in  jurisdic- 
tion cases  since  1853  (La  Fayette  Ins.  Co.  v.  French, 
18  How.,  404;  Dodge  v.  Woolsey,  18  How.,  333;  Cov- 
ington Drawbridge  Co.  v.  Shepherd.  20  How.,  227; 
Merchants'  Ins.  Co.  v.  Ritchie,  5  Wall.,  542;  Cowles  v. 
Supervisors,  7  Wall.,  118;  Express  Co.  v.  Kountz,  8 
Wall.,  342;  Ins.  Co.  v.  Francis,  11  Wall.,  210;  R'y  Co. 
V.  Koontz,  104  U.  S.,  5;  Kansas  Pac.  R'y  Co.  v.  Atchi- 
son R'y  Co.  112  U.  S.,  414;  Shaw  v.  Quincy  Min- 
ing Co..  145  U.  S.,  444;  Southern  Pac.  R'y  Co.  v. 
Denton,  146  U.  S.,  202;  St.  Louis  R'y  Co.  v.  James,  161 
U.  S.,  545;  Southern  R'y  Co.  v.  Allison,  190 II.  S.,  326), 
though  there  is  an  occasional  reversion  to  the  view  of 
the  Letson  case,  the  tendency  has  been  to  justify  the 
fiction  by  reference  to  the  citizenship  of  the  stock- 
holders. And  the  formula  at  last  announced  (St. 
Louis  Ry.  Co.  v.  James,  161  U.  S.  545,  approved  in 
Southern  Ry.  Co.  v.  Allison,  190  U.  S.  326)  is  stated 
thus:  "To  fully  reconcile  all  the  expressions  used  in 
these  cases  would  be  no  easy  task,  but  we  think  the 
following  propositions  may  be  fairly  deduced  from 
them:  There  is  an  indisputable  legal  presumption 
that  a  state  corporation,  when  sued  or  suing  in  a  cir- 
cuit court  of  the  United  States,  is  composed  of  citizens 
of  the  state  which  created  it,  and  hence  such  a  cor- 
poration is  itself  deemed  to  come  within  that  pro- 
vision of  the  Constitution  of  the  United  States  which 
confers  jurisdiction  upon  the  federal  courts  in  'con- 
troversies between  citizens  of  different  states.' "    The 
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irrebuttable  presumption  of  citizenship  attaches  to  the 
persons  who  for  convenience  are  conducting  their 
business  under  the  corporate  name,  and  hence  the  cor- 
poration itself,  so  far  as  mere  form  of  allegation  is 
concerned,  may  be  deemed  to  come  within  the  Con- 
stitutional provision.  It  will  be  remembered  that  the 
formula  in  the  Letson  case  was  this:  The  corporation 
as  an  artificial  person  is  an  inhabitant  of  the  charter- 
ing state,  and  hence  this  person  may  be  deemed  to  be 
a  citizen  of  that  state.  Bringing  forward  my  conclu- 
sion that  the  creation  of  the  fiction  was  within  the 
power  of  the  court,  I  now  add  that,  in  my  judgment, 
the  court  settled  upon  the  best  possible  explanation  in 
justifying  the  creation. 

Down  to  this  point,  attention  has  been  directed  to 
only  a  single  term  of  the  fiction  as  it  took  form  in, 
about  1853:  The  stockholders  of  a  corporation  are 
irrebuttably  presumed  [to  be  citizens  of  the  chartering 
state.  But  there  was  another  term,  or  condition,  in 
the  fiction  as  then  created,  which,  in  my  opinion,  was 
the  sole  justification  in  fact:  The  presumption  of 
citizenship  of  the  stockholders  was  indulged  only  in 
case,  and  because,  the  principal  office  of  the  corpora- 
tion and  the  seat  of  its  business  transactions  were  in 
the  chartering  state.  InLetson'scase:  '*  A  corporations, 
created  by  a  state,  to  perform  its  functions  under  the 
authority  of  that  state,  and  only  suable  there."  In 
Marshall  v.  Baltimore  &  Ohio  Rid.  Co.,  16  How.  314: 
"It  must  dwell  in  the  place  of  its  creation."  In  La- 
Fay  ette  Ins.  Co.  V.  French,  18  How.  404:  '*A  corpora- 
tion, created  under  the  laws  of  Indiana,  and  having 
its  principal  place  of  business  in  that  state."  In 
Covington  Drawbridge  Co.  v.  Shepherd,  20  How.  227, 
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Chief  Justice  Taney  justified  the  fiction  of  the  stock- 
holders' citizenship  on  the  ground  that  the  corpora- 
tion "necessarily  has  its  home  and  place  of  business 
in  the  (chartering)  state."  In  Cowles  v.  Supervisors, 
7  Wall.  118:  "A  corporation  created  by  the  laws  of  a 
state,  and  having  its  place  of  business  within  that 
state."  It  is  true  that  in  some  of  these  opinions  refer- 
ence is  made  to  the  holding  in  Bank  of  Augusta  v. 
Earle,  13  Pet.  519,  that  a  corporation  can  have  no 
legal  existence  outside  of  the  state  of  its  creation;  but, 
without  inquiring  whether  a  principle,  not  a  fiction, 
may  be  sound  in  law,  if  it  is  not  true  in  fact,  it  is 
enough  to  say  that  the  facts  at  that  day  probably  ac- 
corded with  the  principle.  That  is,  from  the  forties 
into  the  sixties,  corporations  (omitting  consolidated 
corporations,  which  will  be  considered  later)  as  a  rule 
had  their  principal  offices  and  their  business  head- 
quarters within  the  chartering  state,  and  if  they  went 
into  other  states,  it  was  in  the  way  of  enlarging  the 
circumference  of  a  field  that  was  cultivated  and  sup- 
plied from  the  home  office;  and  if  peripatetic  corpora- 
tions were  known  at  all  in  those  days,  they  had  not 
become,  as  later  and  now,  thick  as  tramps  along  the 
railroads.  And  so  the  court,  in  the  fifties,  I  think  was 
justified  in  promulgating  the  fiction  with  the  terms 
and  conditions  stated,  because  the  law  was  thereby 
kept  in  proper  adjustment  with  the  then  existing  con- 
ditions,— just  as  Bank  v.  Deveaux  was  justifiable,  and 
also  sufficient  for  its  day. 

But  since,  then,  not  only  have  conditi/)ns  changed, 
but  the  term  or  limitation  that  justified  the  fiction 
has  been  dropped.  Conditions  have  changed  in  this, 
that  the  migratory  corporation,  in  spite  of  Bank  of 
Agusta  V.  Earle,  has  become  a  fact, — if  not  a  fact  fully 
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admitted  by  the  law,  at  least  a  fact  fully  recognized 
in  everyday  observation.  A  partnership  of  Indiana 
citizens,  owners  and  operators  of  a  manufacturing 
plant  in  Indiana,  fearing  trouble  with  their  employ- 
ees who  were  threatening  to  strike,  through  a  charter 
broker  obtained  from  a  sister  state  a  franchise  to  con- 
duct their  business  under  a  corporate  name.  When 
the  trouble  came,  they  secured  an  injunction  from  the 
federal  court  in  Indiana  which  they  doubtlessly  be- 
lieved they  could  not  have  secured  from  the  state 
court.  Probably  every  city  in  the  land  has  instances 
of  the  same  kind.  Just  as  the  divorce  brokers  adver- 
tise "Business  quietly  and  legally  transacted,"  so  the 
charter  brokers,  individual  and  corporate,  offer  to  pro- 
cure charters  with  "Authority  to  do  every  kind  of  bus- 
iness everywhere  in  the  land,  free  from  state  super- 
vision, untouchable  by  the  courts  of  any  state  except 
the  one  whose  only  ijnterest  is  the  collection  of  fees 
and  annual  taxes  for  the  charter."  States  vie  with 
each  other  in  displaying  meretricious  allurements. 
To  avoid  odions  comparisons,  it  may  be  said  that  the 
state  of  Composite  offers  these  inducements:  succes- 
sion in  perpetuity;  power  to  carry  on  any  business  and 
do  anything  as  fully  as  a  natural  person  could  do  in 
any  part  of  the  world;  none  of  the  corporators  need  be 
residents;  only  one  resident  director  is  required,  and 
he  need  not  attend  directors'  meetings;  no  office  for 
the  transaction  of  business  need  be  maintained,  and 
no  business  need  be  done  within  the  state;  the  only 
office  required  is  a  place  in  which  a  record  of  the  stock- 
holders is  kept;  the  books  of  account  and  general  rec- 
ords need  not  be  kept  in  the  state,  and,  though  by- 
laws may  be  made,  free  from  inspection  even  of 
stockholders;  directors'  meetings  may  be  held   any- 


Digitized  by  VjOOQIC 


244  Wisconsin  State  Bar  Association 

where  without  the  state;  no  reports  of  assets  and  lia- 
bilities are  required;  the  annual  meeting  of  stockhold- 
ers for  the  election  of  directors  may  be  conducted  by 
proxies  through  the  charter  broker.  Thus,  the  per- 
sons actually  interested  in  and  conducting  the  busi- 
ness need  never  step  a  foot,  nor  invest  a  cent  of  capi- 
tal, nor  do  an  item  of  business,  within  the  limits  of 
the  chartering  state.  The  charter  broker  not  only 
paints  the  name  of  the  corporation  on  the  door  of  his 
office  and  keeps  the  list  of  stockholders  in  his  safe,  but 
also  can  be  counted  on  to  act,  or  supply  an  office-boy 
to  act,  as  the  resident  director,  just  as  the  divorce 
broker  furnishes  the  co-respondent.  When  Indiana 
citizens,  engaged  in  business  in  Indiana,  anticipating 
a  controversy  with  other  Indiana  citizens,  procure  such 
a  charter  for  the  purpose  of  getting  into  the  federal 
court,  there  is  a  gross  abuse  of  comity;  and  it  may  be 
seriously  questioned  whether  the  federal  court,  by 
taking  jurisdiction,  has  not  conferred  upon  those  In- 
diana citizens  privileges  and  immunities  which  do  not 
flow  from  Art.  4,  sec.  2,  of  the  National  Constitution, 
and  which  are  in  defiance  of  the  provision  of  the  state 
constitution  concerning  equality  of  privileges  between 
citizens  of  the  state. 

I  think  the  tramp  corporation  has  been  encouraged 
in  its  peregrinations  by  its  having  access  to  the  fed- 
eral courts  in  the  state  where  it  actually  conducts  its 
operations,  for  the  settlement  of  its  controversies  with 
the  citizens  of  such  state.  This  situation  is  within 
neither  the  justification  of  the  Action  nor  the  terms 
of  the  fiction  as  it  originally  took  form ;  and  has  re- 
sulted from  dropping  the  limitation  that  the  corpora- 
tion must  have  its  principal  office,  its  business  head- 
quarters, its  seat  of  operations,  within  the  chartering 
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state.  In  1871,  in  R'ld  Co.  v.  Whitton,  13  Wall.,  270, 
the  limitation  disappeared,  and  now  the  approved 
formula  (Southern  Pacific  Rid  Co.  v.  Denton,  146  U. 
S.,  202;  St.  Louis  R'y  Co.  v.  James,  161  U.  S.,  545; 
Southern  R'y  Co.  v.  Allison,  190  U.  S.,  326)  is  that 
"There  is  an  indisputable  presumption  that  a  state 
corporation  is  composed  of  citizens  of  the  state  which 
created  it,"  irrespective  of  the  place  it  makes  the 
scene  of  its  activities. 

In  the  late  fifties,  probably  growing  out  of  increased 
railroad  building,  arose  the  question  of  the  status  of 
the  consolidated  corporation,  through  which  one  and 
the  same  body  of  citizens  were  conducting  an  enter- 
prise in  two  or  more  states  under  special  privileges 
granted  by  the  legislatures  of  each  of  such  states. 
The  court  was  led  to  remark  in  one  of  the  first  cases 
that  the  question  was  felt  to  be  ''one  of  great  diflB- 
culty  and  delicacy."  (Ohio  &  Miss.  Rid.  Co.  v.  Wheeler, 
1  Black,  286.) 

In  Philadelphia,  Wilmington  &  Baltimore  Rid.  Co. 
V.  Quigley,  21  How.,  202  (1858), Quigl eyas  a  citizen  of 
Delaware  brought  suit  in  the  United  States  circuit 
court  for  the  district  of  Maryland  against  the  defend- 
ant as  a  body  corporate  existing  in  Maryland  by  vir- 
tue of  the  laws  of  that  state.  The  only  plea  filed  was 
the  general  issue.  The  proof,  brought  into  the  record 
by  bill  of  exceptions,  showed  that  one  railroad  com- 
pany was  chartered  by  Maryland  and  another  by  Dela- 
ware; that  the  laws  of  each  state  permitted  the  two 
companies  to  consolidate;  that  they  did  so,  and  in 
compliance  with  the  laws  the  articles  provided  that 
the  meetings  of  directors  should  be  held  alternately 
in  Delaware  and  Maryland;  that  stock-transfer  books 
were  kept  in  both  states.    The  court  held  that  under 
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the  pleadings,  no  question  was  presented  by  this  evi- 
dence. There  was  a  vigorous  dissent  in  which  it  was 
indicated  that  the  court  might  reach  the  point  of  per- 
mitting a  consolidated  corporation  to  claim,  bj^  means 
of  an  indisputable  allegation,  one  or  another  of  sev- 
eral domiciles  at  will. 

In  Ohio  &  Miss.  Rid.  Co.  v.  Wheeler,  1  Black,  286 
(1861),  the  plaintiff  was  described  as  '*a  corporation 
created  by  the  laws  of  the  states  of  Indiana  and  Ohio, 
having  its  principal  place  of  business  at  Cincinnati, 
Ohio,  and  a  citizen  of  Ohio,''  and  the  defendant 
Wheeler  was  a  citizen  of  [ndiana.  The  court  held: 
"It  follows  from  these  decisions"  (which  declare  that 
a  suit  by  or  against  a  corporation  in  its  corporate 
name  is  a  suit  by  or  against  citizens  of  the  state  that 
created  it)  "that  this  suit  in  the  corporation  name  is, 
in  contemplation  of  law,  the  suit  of  the  individual 
persons  who  compose  it,  and  must  therefore  be  re- 
garded and  treated  as  a  suit  in  which  citizens  of  Ohio 
and  Indiana  are  joined  as  plaintiffs  in  an  action  against 
a  citizen  of  the  last  mentioned  state.  Such  an  action 
can  not  be  maintained  in  a  court  of  the  United  States, 
where  jurisdiction  of  the  case  depends  altogether  on 
the  citizenship  of  the  parties.''  But,  according  to  the 
last  preceding  case,  if  the  allegation  had  been  that 
the  plaintiff  was  a  corporation  organized  and  existing 
under  the  laws  of  Ohio,  jurisdiction  would  have  been 
retained,  though  the  proof  showed  that  it  was  also  a 
corporation  organized  and  existing  under  the  laws  of 
Indiana.  It  is  true  that  in  this  Wheeler  case,  after 
deciding  it  in  the  paragraph  above  quoted.  Chief  Jus- 
tice Taney  advanced  the  idea  that  a  consolidated  cor- 
poration, though  in  fact  one  and  the  same  body,  yet 
in   contemplation   of    law,  owing  to  the  doctrine  of 
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Bank  of  Augusta  v.  Earle  that  a  corporation  could 
have  no  legal  existence  outside  of  the  state  that  char- 
tered it,  was  two  corporations,  separate  and  distinct 
bodies  in  each  of  the  two  states;  although  the  court, 
in  an  earlier  case  (Philadelphia  &  Wilmington  Rid. 
Co.  V.  Maryland,  10  How.,  376),  speaking  through  the 
same  Chief  Justice,  had  no  difficulty  in  holding  that 
two  railroad  corporations,  separately  chartered,  each 
by  one  of  two  states,  which  consolidated  under  ap- 
propriate laws  of  each  of  the  states,  became  one  in 
law  as  well  as  fact.    That  was  a  tax  case,  however. 

But  in  the  next  jurisdiction  case  (Rid.  Co.  v.  Harris, 
12  Wall,  65),  the  view  was  expressed,  with  no  dissent- 
ing voice:  "We  see  no  reason  why  several  states  can 
not,  by  competent  legislation,  unite  in  creating  the 
same  corporation  or  in  combining  several  preexisting 
corporations  into  a  single  one.  .  .  .  The  question 
is  always  one  of  legislative  intent,  and  not  of  legisla- 
tive power  or  legal  possibility.  So  far  as  there  is  any- 
thing in  the  language  of  the  court  in  the  case  of  The 
Ohio  &  Miss.  Rid.  Co.  v.  Wheeler  in  conflict  with  what 
has  been  here  said,  it  is  intended  to  be  restrained  and 
qualified  by  this  opinion." 

Yet  in  the  next  volume  (Rid.  Co.  v.  Whitton,  13 
Wall.  270),  the  court  reinstated  the  doctrine  of  the 
Wheeler  case,  by  holding  that  the  Chicago  &  North- 
western, a  consolidation  of  pre-existing  Illinois,  Wis- 
consin and  Michigan  corporations  (as  I  infer  from  the 
report  of  the  case  and  from  Mr.  Justice  Harlan's  state- 
ment concerning  the  original  record  in  his  dissenting 
opinion  in  St.  Louis  Rid.  Co.  v.  James,  161  U.  S.  568), 
being  a  consolidation  effected  under  proper  consoli- 
dating laws  of  the  three  states,  operating  as  one  com- 
pany, under  one  set  of  directors  and  officers,  was  suable 
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in  the  United  States  courts  in  Wisconsin  by  a  citizen 
of  Illinois.  "Being  sued  in  Wisconsin,  it  can  only  be 
brought  into  court  as  a  citizen  of  that  state,  whatever 
its  status  or  citizenship  may  be  elsewhere." 

Muller  V.  Dows,  94  U.  S.  444,  is  the  same  as  the 
Whiff  on  case. 

In  Memphis  &  Charleston  Rid.  Co.  v.  Alabama,  107 
U.  S.  581,  it  appears  that  the  company  was  Hrst  char- 
tered by  Tennessee  and  afterwards  by  Alabama.  It 
was  held  that  in  Alabama  the  company  was  an  Ala- 
bama corporation,  "although  having  one  and  the  same 
organization  with  the  corporation  of  the  same  name 
previously  established  by  the  legislature  of  Tennessee;' ' 
that  is,  there  were  two  companies  in  contemplation  of 
law,  though  but  one  in  fact. 

In  Pennsylvania  Co.  v.  St.  Louis,  Alton,  etc.  Rid.  Co., 
118  U.  S.  290,  the  question  of  jurisdiction  was  made  to 
depend  upon  the  answer  to  the  inquiry  whether  an 
Illinois  corporation,  by  accepting  certain  legislation 
of  Indiana,  had  become  also  an  Indiana  corporation. 
The  court  said:  "To  make  such  a  company  a  corpora- 
tion of  another  state,  the  language  used  must  imply 
creation,  or  adoption  in  such  form  as  to  confer  the 
power  usually  exercised  over  corporations  by  the  state, 
or  by  the  legislature,  and  such  allegiance  as  a  state 
corporation  owes  to  its  creator."  Here  the  court, 
with  no  dissentient,  came  back  to  the  viewpoint  that 
the  question  of  the  consolidated  corporation  existing 
as  one  company  concurrently  in  two  or  more  states  is 
"one  of  legislative  intent,  and  not  of  legislative  power 
or  legal  possibility." 

But  in  the  next  case  (Nashua  Rid.  Co.  v.  Lowell  Rid. 
Co.,  136  U.  S.  356)  there  was  a  return  to  the  idea  that . 
a  consolidated  corporation  is  in  law  two  or  more  cor- 
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porations.  The  facts  in  outline  were  these:  New 
Hampshire  granted  a  charter  for  the  building  of  a 
railroad  from  Nashua  to  the  Massachusetts  state  line. 
Massachusetts  granted  a  charter  for  carrying  the  road 
froQi  the  state  line  to  Lowell.  The  parties  in  interest 
were  the  same.  The  two  states  passed  laws  authoriz- 
ing the  consolidation  of  the  two  companies  into  one. 
Thereafter  there  was  but  one  set  of  stockholders,  one 
set  of  stock  certificates,  one  set  of  directors  and  officers, 
one  set  of  books,  and  the  road  from  Nashua,  N.  H.,  to 
Lowell,  Mass.,  was  operated  as  a  unit.  The  managers 
of  this  line  entered  into  a  traffic  contract  with  the 
managers  of  the  Boston  &  Lowell  Rid.  Co.,  a  Massa- 
chusetts corporation.  Differences  arose  and  the 
Nashua  Co.  sued  the  Lowell  Co.  in  the  United  States 
circuit  court  for  Massachusetts.  Jurisdiction  was  sus- 
tained on  the  ground  that  the  plaintiff  was  a  corpora- 
tion of  New  Hampshire  and  that  it  was  immaterial 
that  there  was  another  corporation  of  the  same  name 
in  Massachusetts.  Mr.  Chief  Justice  Fuller,  Mr.  Jus- 
tice Gray  and  Mr.  Justice  Lamar  dissenting,  without 
filing  opinions;  and  Mr.  Justice  Blatchford  did  not  sit. 
It  may  be  observed  that  the  directors  who  made  the 
contract  purported  to  act  for  the  consolidated  com- 
pany as  a  unit;  that  no  traffic  with  the  Boston  & 
Lowell  was  possible  except  through  the  Massachusetts 
end  of  the  Nashua  &  Lowell;  and  that  if  there  were 
two  corporations  the  directors  represented  both,  both 
would  be  interested  in  the  subject-matter  and  would 
be  indispensable  parties.  To  be  in  line  with  previous 
plurality-idea  holdings  (in  the  Whitton,  Dow,  and 
Alabama  cases,  .s7/j^/Y/)  it  should  have  been  held  that 
the  Nashua  &  Lowell  Co.  was  a  New  Hampshire  cor- 
poration in  New  Hampshire  and  a  Massachusetts  cor- 
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poration  in  Massachusetts,  each  separate  and  distinct 
from  the  other,  and  each  having  a  legal  existence  only 
within  its  state.  This  decision  leads  to  the  suggestion 
that  there  were  four  corporations  legally  cognizable 
in  what  was  one  in  fact:  In  New  Hampshire,  the 
local  company  and  the  non-resident  Massachusetts 
company;  and  in  Massachusetts,  the  local  company 
and  the  non-resident  New  Hampshire  company.  This 
would  give  the  company's  counsel  quite  a  choice  of 
plaintiffs. 

In  Martin  v.  Baltimore  &  Ohio  Rid.  Co.,  151  U.  S. 
673,  it  was  found  that  the  railroad  company  was  a 
Maryland  corporation  doing  business  in  West  Virginia 
by  license  of  the  latter  state.  But  it  was  held,  going 
back  to  the  Harris  case,  that  West  Virginia  had  the 
power  to  decide  whether  she  would  let  the  railroad 
company  in  as  a  Maryland  corporation  under  license 
or  would  require  the  interested  parties  to  accept  a 
charter  under  which  there  would  be  a  consolidated 
company  of  the  two  states. 

In  St.  Louis  Ry.  Co.  v.  James,  161  U.  S.  545,  James, 
a  citizen  of  Missouri,  brought  suit  in  the  United  States 
circuit  court  in  Arkansas  against  the  railroad  company 
as  an  Arkansas  corporation  for  injuries  received  in 
Missouri.  The  railroad  was  formed  by  the  merger  of 
lines  in  the  two  states.  The  company  was  originally 
incorporated  in  Missouri;  but  Arkansas  did  not  let 
the  company  in  as  a  foreign  corporation  under  license, 
but  in  unmistakable  terms  evinced  the  legislative  in- 
tent, in  conformity  with  the  case  in  12  Wall.,  118  U.  S. 
and  151  U.  S.,  supra,  that  the  company  should  be  an 
Arkansas  corporation  as  well;  and  the  company  fully 
accepted  and  complied  with  the  legislation.  The 
court  said:    "But  whatever  may  be  the  effect  of  such 
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lej?islation  in  the  way  of  subjecting  foreign  railroad 
companies  to  control  and  regulation  by  the  local  laws 
of  Arkansas,  we  cannot  concede  that  it  availed  to 
create  an  Arkansas  corporation  out  of  a  foreign  cor- 
poration in  such  a  sense  as  to  make  it  a  citizen  of 
Arkansas  within  the  meaning  of  the  federal  constitu- 
tion so  as  to  subject  it  as  such  to  a  suit  by  a  citizen  of 
the  state  of  its  origin."  The  language  seems  carefully 
framed  so  as  not  to  deny  that  the  corporation,  origin- 
ally chartered  by  Missouri,  may  not  have  become  also 
a  corporation  of  Arkansas  by  virtue  of  the  accepted 
legislation  of  that  state,  in  such  a  sense  that  it  could 
be  sued  as  such  in  the  federal  courts  of  Arkansas  by  a 
citizen  of  a  third  state.  1  think  it  was  right  to  deny 
jurisdiction  at  the  suit  of  James, a  citizen  of  Missouri; 
but  I  think  the  result  could  better  have  been  placed 
on  the  Wheeler,  Harris,  Alton,  and  Martin  cases,  sftpra; 
and  the  decision,  paraphrasing  the  language  of  Mr. 
Chief  Justice  Taney  in  the  Wheeler  case,  would  have 
been:  It  follows  from  the  rule  that  a  suit  by  or 
against  a  corporation  in  its  corporate  name  is  a  suit 
by  or  against  citizens  of  the  state  that  created  it,  that 
this  suit  is,  in  contemplation  of  law,  a  suit  against  the 
individual  persons  who  compose  the  company,  and 
must  therefore  be  regarded  and  treated  as  a  suit  in 
which  citizens  of  Arkansas  and  Missouri  are  joined  as 
defendants  in  an  action  by  a  citizen  of  the  last-men- 
tioned state. 

In  St.  Joseph  &  Grand  Island  Rid.  Co.  v.  Steele,  167 
U.  S.  659,  the  suit  was  by  the  company,  described  as 
"a  corporation  created  and  subsisting  under  and  by 
virtue  of  the  laws  of  Kansas  and  Nebraska,"  against 
Steele,  a  citizen  of  Kansas.  Jurisdiction  was  rightly 
refused  on  the  authority  of  the  Wheeler  case. 
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The  syllabus  of  the  Louisville,  etc.,  Ry.  Co.  v.  Louis- 
ville Trust  Co.,  174  U.  S.  552,  makes  this  statement  of 
the  jurisdictional  question:  "The  circuit  court  of  the 
United  States  for  the  district  of  Kentucky  has  juris- 
diction of  a  suit  brought  by  a  corporation,  originally 
created  by  the  state  of  Indiana,  against  citizens  of 
Kentucky  and  Illinois,  even  if  the  plaintiff  was  after- 
wards and  before  the  suit  made  a  corporation  of  Ken- 
tucky also,  and  pending  the  suit  become  a  corporation 
of  both  Indiana  and  Illinois  by  reason  of  consolidation 
with  a  corporation  of  Illinois  but  the  court  cannot,  in 
such  a  suit,  adjudicate  upon  the  rights  and  liabilities, 
if  any,  of  the  plaintiff  as  a  corporation  of  Kentucky 
or  as  a  corporation  of  Illinois."  Like  the  Nashua  and 
Lowell  case,  this  suggests  the  possibility  of  there  being 
a  local  company  and  two  non-residents  in  each  of  the 
three  states,  nine  in  all,  though  the  road  was  a  unitary 
system,  owned  by  one  body  of  men,  and  operated  by 
one  set  of  directors  and  officers.  It  also  presents  the 
query  whether  three  lawsuits  would  not  be  necessary 
in  order  to  make  the  litigated  question  res  adjiidicata. 

In  Southern  Rid.  Co.  v.  Allison,  190  U.  8.326,  the 
company  was  originally  chartered  by  Virginia.  North 
Carolina,  like  Arkansas  in  the  James  case,  did  not  let 
the  company  in  as  a  foreign  corporation  under  license, 
but  in  unmistakable  terms  evinced  the  legislative  in- 
tent, in  conformity  with  the  Harris  case,  that  the  com- 
pany should  not  come  in  at  all  unless  it  should  be  a 
North  Carolina  corporation  as  well;  and  the  company 
fully  accepted  and  complied  with  the  legislation.  Al- 
lison, a  citizen  of  North  Carolina,  sued  the  company 
in  a  state  court  of  North  Carolina,  on  account  of  its 
negligently  injuring  him  in  North  Carolina.  The 
company  presented  its  petition  and  bond  for  removal 
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of  the  case  into  the  federal  court.  The  state  court  re- 
tained jurisdiction  and  rendered  a  Judgment  which  was 
affirmed  by  the  supreme  court  of  the  state.  On  writ 
of  error,  the  United  States  supreme  court,  following 
the  James  case,  held  that  the  state  court  lost  jurisdic- 
tion on  the  filing  of  the  petition  and  bond.  The  rea- 
son advanced  for  adhering  to  the  plurality-idea  of  a 
consolidated  corporation  seems  to  be  this  (pages 
338-9):  It  would  not  be  fair  to  permit  Allison,  a  citizen 
of  North  Carolina,  to  sue  the  company  in  the  federal 
courts  in  Virginia,  unless  the  company  in  turn  were 
given  access  to  the  federal  courts  in  North  Carolina. 
But  possibly  the  suggestion  may  fairly  be  submitted 
that  this  is  not  a  reason  for  adhering,  but  only  an  ef- 
fect of  adhering,  to  the  plurality  idea.  If  the  consoli- 
dated corporation  were  viewed  in  law,  as  it  is  in  fact, 
a  company  existing  and  doing  business  under  like 
authority  from  each  state,  Allison  could  not  sue  the 
company  in  the  federal  courts  of  Virginia,  and  there 
would  be  no  basis  for  the  company's  reciprocal  claim 
of  right  to  get  into  the  federal  courts  in  North  Caro- 
lina. In  this  Allison  case,  there  seems  to.  be  present 
also  the  idea  that  jurisdiction  is  to  be  determined  by 
ascertaining  what  state  first  gave  a  charter.  This  is  a 
long  way  from  the  case  oiWhitton  against  the  Chicago 
&  Northwestern.  And  how  would  it  work,  under  the 
general  incorporation  and  consolidation  laws  that  are 
usually  found  in  the  statute-books  of  the  several  states? 
Under  the  general  incorporation  laws  of  Wisconsin 
the  Milwaukee  Company  is  formed  to  build  and  oper- 
ate a  railroad  from  Milwaukee  to  the  Illinois  state 
line.  Under  the  general  incorporation  laws  of  Illinois 
the  Chicago  company  is  formed  to  build  and  operate  a 
road  from  the  state  line  to  Chicago.    Under  the  gen- 
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eral  consolidation  laws  of  the  two  states,  the  Milwau- 
kee and  Chicago  company,  by  articles  of  consolidation, 
is  formed  to  take  over  and  operate  the  lines  of  the 
Milwaukee  company  and  of  the  Chicago  company. 
Thereafter  one  continuous  line,  owned  by  one  body  of 
stockholders,  managed  by  one  set  of  directors  and  offi- 
cers, is  operated  by  the  Milwaukee  and  Chicago  com- 
pany as  successor  of  the  Milwaukee  company  and  of 
the  Chicago  company.  This  successor,  and  not  either 
of  the  original  companies,  is  the  contracting  party  in 
traffic  arrangements  and  the  wrong-doer  in  damage 
cases.  And  if  it  were  found  that  the  Milwaukee  com- 
pany had  been  chartered  by  Wisconsin  before  the  Chi- 
cago company  was  chartered  by  Illinois,  it  would  be 
impossible,  as  the  court  appreciated  in  the  Steele  case, 
to  say  which  state  originally  chartered  the  Milwaukee 
and  Chicago  company.  And  if  substance,  not  form,  is 
to  be  the  guide,  it  is  immaterial  whether  what  1  have 
described  generally  as  a  consolidated  company,  be  or- 
ganized under  general  consolidation  laws  of  the  two 
or  more  states  concerned,  or  derive  its  franchises  from 
special  acts.  A  consideration  of  the  substance  of  the 
matter  should  lead  the  court  to  the  conclusion  (in  the 
language  of  the  Harris  case)  that  "the  question  is  al- 
ways one  of  legislative  intent,  and  not  of  legislative 
power  or  legal  possibility." 

From  this  review  of  jurisdiction  cases  involving  the 
status  of  the  consolidated  company,  it  seems  that  the 
plurality  idea,  after  considerable  uncertainty,  is  now 
in  the  ascendency,  for  the  purposes  of  determining 
federal  jurisdiction.  But  in  non-jurisdiction  cases 
the  solidarity  conception  of  the  consolidated  corpora- 
tion has  always  prevailed,  and  with  no  uncertainity. 

The  tax  case  of  Philadelphia  &  Wilmington  Rid,  Co. 
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V.  Maryland,  10  How.,  376,  opinion  of  Chief  Justice 
Taney,  has  already  been  mentioned. 

In  Clark  v.  Barnard,  108  U.  S.,  426,  the  railroad 
company  was  originally  chartered  by  Connecticut.  It 
entered  Rhode  Island  under  certain  legislation  which, 
the  court  found,  indicated  the  legislative  intent  that 
the  company  should  be  also  a  corporation  of  Rhode 
Island.  It  gave  a  bond  to  Rhode  Island  to  complete 
its  road  within  a  certain  time.  There  was  a  default, 
and  the  contest  was  between  Clark,  state  treasurer  of 
Rhode  Island,  and  Barnard,  assignee  in  bankruptcy  of 
the  railroad  company.  Barnard  argued  that  the  com- 
pany, originally  chartered  by  Connecticut,  continued 
to  be  a  corporatien  of  Connecticut;  that  it  had  no 
power  to  accept  a  charter  from  Rhode  Island;  that,  as 
a  Connecticut  corporation,  the  giving  of  the  bond  was 
ultra  vires.  The  court  answered  that  the  company 
"was  also  a  corporation  of  Rhode  Island,"  and  that 
the  bond  was  therefore  binding. 

In  the  Railroad  Commission  Cases,  116  U.  S.,  307,  a 
corporation  whose  existence  and  powers  were  derived 
from  the  legislatures  of  tw^o  or  more  states  was 
treated  as  being  one  in  law  as  well  as  fact.  That  a 
state  can  regulate  the  conduct  of  the  company  only 
within  its  own  borders,  does  not  affect  the  conception 
that  the  company  is  composed  of  one  body  of  men 
who  have  the  capacity  to  accept  and  w^ho  have  ac- 
cepted from  the  two  or  more  states  the  privilege  of 
conducting  their  business  under  a  collective  name. 

In  Graham  v.  Boston,  etc..  Rid.  Co.,  118  U.  S.,  161, 
the  company  had  given  a  mortgage  on  all  its  property 
in  four  states.  The  validity  of  the  mortgage  was 
questioned  on  the  ground  that  its  execution  had  been 
authorized  only  by  a  stockholders'  meeting  in  one 
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state,  and  that  the  three  other  corporations  of  the 
same  name,  existing  separately  in  the  three  other 
states  (on  the  plurality-idea  of  a  consolidated  cor- 
poration), were  not  bound;  that  the  action  was  nlfru 
rires  as  to  them.  The  court  held,  in  substance,  that  a 
corporation  chartered  by  several  states  is  one  corpora- 
tion; that  its  domicile  is  co-extensive  with  its  char- 
ters; and  that  one  proper  meeting  of  stockholders 
within  the  territory  of  its  domicile  is  sufficient. 

In  Ashley  v.  Ryan,  153  U.  S.,  436,  on  foreclosure  of 
the  old  Wabash  line  running  through  Ohio,  Indiana, 
Michigan,  Illinois  and  Missouri,  a  bondholders'  com- 
mittee bought  in  the  property.  Afterwards  they  con- 
veyed it  to  five  separate  corporations,  one  organized 
under  the  general  incorporation  laws  of  each  of  the 
states.  These  five  distinct  corporations  united  into 
one  under  the  consolidation  laws  of  the  several  states. 
The  capital  stock  of  the  original  Ohio  company  was 
$700,000.  The  total  capital  of  the  five  companies  ag- 
gregated $52,000,000,  and  that  amount  was  fixed  as  the 
capital  of  the  consolidated  company.  The  contro- 
versy arose  over  the  refusal  of  the  secretary  of  state 
of  Ohio  to  file  the  articles  of  consolidation  except  on 
payment  of  $52,000,  the  charter  tax  on  a  $52,000,000 
corporation.  Those  tendering  the  articles  insisted 
that  $700,  the  charter  tax  on  a  $700,000  corporation, 
was  all  that  Ohio  could  lawfully  demand:  that  Ohio 
could  not  lay  a  unit  charge  upon  incorporations  and 
franchises  not  created  by  Ohio;  and  that,  if  the  entire 
organization  tax  were  taken  as  an  assessment  only 
upon  the  Ohio  constituent  of  the  consolidation,  the 
exaction  was  unecjual  and  discriminating.  The  court 
denied  the  validity  of  these  contentions,  saying:  "The 
right  to  be  a  state  corporation  depends  solely  upon 


Digitized  by  VjOOQIC 


Address  of  Francis  E.  Baker  257 

the  grace  of  the  state,  and  is  not  a  right  inherent  in 
the  parties.  ...  A  state,  in  granting  a  corporate 
privilege  to  its  own  citizens,  or,  what  is  equivalent 
thereto,  in  permitting  a  foreign  corporation  to  be- 
come one  of  the  constituent  elements  of  a  consoli- 
dated corporation  organized  under  its  laws,  may  im- 
pose such  conditions  as  it  deems  proper,  and  the  ac- 
ceptance of  the  franchise  in  either  case  implies  a  sub- 
mission to  the  conditions  without  which  the  franchise 
could  not  have  been  obtained."  I  think  it  likely  that 
the  courts  of  the  several  states,  particularly  of  Arkan- 
sas and  North  Carolina,  would  be  pleased  to  hear  such 
a  pronouncement  in  a  jurisdiction  case. 

Summing  up,  I  submit  these  conclusions: 

With  respect  to  the  company  of  men  who  receive 
their  corporate  franchises  from  a  single  state: 

That  the  court  under  Marshall  in  1809  was  right  in 
adopting  the  rebuttable  presumption  that  the  stock- 
holders were  citizens  of  the  state  which  granted  them 
the  charter  and  within  which  they  maintained  their 
actual  headquarters  for  doing  business; 

That  the  court  under  Taney  in  the  fifties  rightfully 
took  the  power,  and,  from  the  practical  necessity  and 
obligation  of  keeping  the  law  in  proper  adjustment 
with  the  then  existing  conditions,  were  justified  in 
exercising  it,  to  create  the  fiction  that  Marshall's  pre- 
sumption was  always  true  in  law,  though  generally 
false  in  fact; 

That  the  court,  from  the  sixties  on,  has  been  wTong 
in  dropping  the  limitation  that  the  persons  who  avail 
themselves  of  the  corporate  privilege  must  maintain 
their  business  headquarters  and  do  business  within 
the  chartering  state, — whereby  the  law  has  not  been 

18 
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kept  up  to  proper  adjustment  with  existing  conditions, 
and  whereby,  to  some  extent,  the  states  may  have 
been  interfered  with  in  handling  the  tramp  corpora- 
tion. The  result  has  come  about,  I  believe,  more  from 
the  failure  of  the  bar  to  call  attention  to  the  matter 
than  from  any  disposition  on  the  part  of  the  court  to 
favor  such  organizations. 

With  respect  to  the  company  of  men  who  receive 
their  corporate  franchises  from  two  or  more  states: 

That  the  solidarity-conception  should  be  true  in  law 
as  it  is  in  fact; 

That  every  corporation  that  has  accepted  charter 
legislation  from  two  or  more  states,  whether  under 
general  consolidation  laws  or  under  special  acts  of 
admission,  should  be  held  to  be  a  consolidated  cor- 
poration; 

That  the  habitat  of  such  a  corporation  is  co-exten- 
sive with  its  charters; 

That  it  is  necessyry  to  have  but  one  business  center; 
and  that,  anywhere  within  the  territory  of  its  do- 
micile; 

That  the  irrebuttable  presumption  should  be  that 
such  a  corporation,  if  it  has  its  headquarters  within  its 
habitat,  is  composed  jointly  of  citizens  of  the  several 
chartering  states. 

The  changes,  suggested  by  these  conclusions,  I  think 
could  be  effected  without  the  establishment  of  any 
new  doctrine.  With  respect  to  the  single  corporation, 
by  re-instating  the  dropped  limitation.  With  respect 
to  the  consolidated  corporation,  whether  railroad  or 
industrial,  by  applying  to  jurisdiction  cases  the  prin- 
ciples which  have  sometimes  been  stated  in  them  and 
which  have  been  uniformly  applied  to  non-jurisdiction 
cases.    And  the  failure  to  apply  them  may  be  having 
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a  hamperiDg  effect  upon  the  states  in  dealing  with 
mergers  and  so-called  trusts. 

If  the  changes  are  at  all  desirable,  it  is  evident  thf^t 
the  states  are  powerless  to  bring  them  about.  Tb^y 
first  tried  the  plan  of  requiring  corporatious  not  to  re- 
move their  non-federal  cases  into  the  feders^l  courts. 
Such  legislation  was  held  unconstitutional,  by  a  di- 
vided court.  Insurance  Co.  v.  Morse,  20  Wall.  445; 
Southern  Pac.  Rid.  Co.  v.  Denton,  146  U.  S.  202. 
The  minority  were  of  the  opinion  that  such 
legislation  evidenced  the  intent  of  the  state 
that  the  corporation  should  come  in,  not  as  a 
foreign  corporation  under  comity  or  undar 
license,  but  on  the  footing  of  a  domestic  corporation, 
and  should  become  and  be  a  corporation  of  that  state 
as  well  as  of  the  state  that  first  gave  it  a  charter.  The 
states  then  tried  the  effect  of  saying  to  the  interested 
parties,  in  so  many  words,  "You  may  not  come  in  at 
all  except  under  our  charter  granting  you  the  right  to 
do  business  as  a  corporation  of  this  state  and  of  the 
other  state."  But  this  did  not  avail  to  preserve  to 
their  own  courts  the  control  of  non-federal  litigation 
between  their  own  individual  citizens  and  these  com- 
panies that  could  not  have  gained  admission  otherwise 
than  by  accepting  the  charter. 

Something  might  be  done  by  congressional  legisla- 
tion; though  to  the  extent  that  the  answer  depends 
upon  a  construction  of  the  federal  constitution,  the 
labors  of  congress  would  be  in  vain. 

The  correction  lies  easily  within  the  hands  of  the 
supreme  court.  And  I  think  an  inclination  of  the 
court  is  discoverable,  in  the  direction  that  associated 
bodies  shall  at  least  receive  no  enlargement  of  juris- 
dictional favors.    In  the  James  case,  it  seems  to  have 
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been  realized  that  the  present  drift  had  already  gone 
"to  the  very  verge  of  judicial  power."  In  Great  South- 
ern Hotel  Co.  V.  Jones,  177  U.  S.  449,  the  court  declined 
to  extend  the  fiction  to  a  limited  partnership  associa- 
tion which,  under  the  statutes  and  decisions  of  Penn- 
sylvania, was  an  artificial  person  with  the  essential  at- 
tributes of  a  corporation.  The  circuit  court  of  appeals 
for  the  sixth  circuit  had  retained  jurisdiction  without 
question;  and  a  decision  sustaining  jurisdiction  might 
have. been  based  on  the  case  of  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  566,  in  which  it  was  held  that 
a  limited  partnership  association,  organized  under 
laws  which  treated  it  as  an  artificial  person  endowed 
with  the  essential  attributes  of  a  corporation,  was  in 
substance  a  corporation  and  as  such  was  amendable 
to  the  foreign  corporations  laws  of  Massachusetts. 
And  in  Lehigh  Mining  Co.  v.  Kelly,  160  U.  S.  327,  the 
doors  of  the  federal  court  of  Virginia  were  shut  in  the 
face  of  a  corporation  duly  organized  under  the  laws  of 
Pennsylvania.  Certain  lands  in  Virginia,  in  possession 
of  certain  citizens  of  Virginia,  were  claimed  by  a  Vir- 
ginia corporation.  The  stockholders  of  the  Virginia 
corporation  duly  organized  the  plaintiff  corporation 
under  the  laws  of  Pennsylvania.  Thereupon  the  Vir- 
ginia corporation  executed  to  the  Pennsylvania  corp- 
oration a  deed  of  bargain  and  sale  of  the  lands,  to  the 
end  that  the  Pennsylvania  company  might  bring  suit 
in  the  federal  court  of  Virginia.  It  was  agreed  be- 
tween the  parties  to  the  suit  that  the  deed  conveyed 
to  the  Pennsylvania  company  the  entire  interest  of 
the  Virginia  company  unconditionally;  that  after  the 
deed  was  made  the  Virginia  company  had  no  interest 
of  any  kind  in  the  lands,  in  the  lawsuit,  in  the 
outcome,  or  in  the  Pennsylvania  company.     The  court 


Digitized  by  VjOOQIC 


Address  of  Francis  E.  Baker  261 

admitted  that  the  motive  in  making  the  deed  was 
immaterial,  if  the  transfer  was  bona  fide.  But,  by  the 
stipulation,  the  transfer  extinguished  every  possible 
interest,  present  or  contingent,  of  the  Virginia  com- 
pany. The  court,  however,  on  the  basis  that  the 
stipulation  did  not  show  that  a  consideration  had  been 
paid  by  the  Pennsylvania  company  to  the  Virginia 
company,  and  that  therefore  none  was  paid,  and  on 
the  fact  that  the  stockholders  of  the  two  companies 
were  the  same,  and  that  therefore  the  stockholders  of 
the  Virginia  company  could  compel  a  re-conveyance 
after  the  litigation  was  over,  held  that  the  Pennsyl- 
vania company  had  no  standing.  But  if  there  had 
been  a  consideration  paid  (and  vvith  respect  to  the 
necessity  of  that,  note  the  recent  case  of  South  Dakota 
V.  North  Carolina,  decided  February  1,  1904,  wherein 
it  was  held  that  a  gift  of  bonds  to  South  Dakota  gave 
that  state  an  impregnable  title  and  the  right  to  sue), 
it  would  have  been  just  as  much  within  the  power  of 
the  stockholders  to  compel  a  re-conveyance  from  the 
Pennsylvania  company  to  the  Virginia  company.  I 
think  the  result  was  right,  because,  although  the 
Pennsylvania  company  was  duly  organized  under  the 
laws  of  Pennsylvania,  it  did  not  conduct  and  was  not 
organized  to  conduct  any  business  in  Pennsylvania, 
but  was  got  up  for  the  sole  purpose  of  running  a  law- 
suit in  Virginia. 

From  these  instances,  pointing  to  a  halting  in  the 
drift,  is  it  not  possible  to  hope  that  the  present  limits 
of  the  rule  may  be  re-examined  (though  requiring 
some  vextigia  retrorsum)  by  that  tribunal  which,  in  the 
broad  way  of  keeping  the  law  in  proper  adjustment 
with  conditions,  has  maintained  a  consistency  un- 
paralleled by  any  other  court  in  the  w^orld;  which  has 
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tr^kited  the  coDstitution  as  an  organism  of  vitality 
and  growth,  and  not  as  a  crystallized  stratum  of  a 
dead  past;  which  has  been  confronted,  as  has  no  other 
court,  with  the  difficult  and  delicate  questions  growing 
out  of  the  duty  of  holding  an  even  balance  between 
the  nation  and  the  states  in  the  exercise  of  their  re- 
spective powers;  and  which  has  been  brought  face  to 
face,  as  has  no  other  court,  with  great  cases  involv- 
ing not  merely  the  private  rights  of  litigants,  but 
momentous  problems  of  statecraft? 

If  these  suggestions  are  at  all  worth  while,  I  present 
them  to  you,  Gentlemen  of  the  Bar,  because  the  very 
fact  that  you  maintain  this  organization  is  proof  that 
you  are  conciarned,  not  only  w4th  the  law  as  it  is,  but 
with  the  law  as  it  should  be;  because  your  voice  is  in- 
strumental in  the  creation  of  congressmen  and  judges; 
because  judges  come  from  among  you;  because  you, 
at  the  bar,  largely  educate  and  mold  the  opinion  of 
the  bench;  and  finally  because  what  the  bar  justly 
and  consistently  demands,  the  courts  are  bound  event- 
ually to  grant. 
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EDWARD  GEORGE  RYAN,  JURIST  AND 
SCHOLAR. 


BY    HON.    JOHN    B.    WINSLOW. 


On  the  17th  day  of  June,  1874,  Governor  Taylor  ap- 
pointed Edward  George  Ryan  chief  justice  of  the  su- 
preme court  of  Wisconsin  in  phiceof  Luther  S.  Dixon, 
resigned.  The  appointment  was  quite  favorably  re- 
ceived by  the  press  and  public,  although  >vith  consid- 
erable surprise.  It  w^as  by  no  means  the  case  of  the 
appointment  of  an  unknown  or  obscure  person  to 
high  office.  Mr.  Ryan  was  very  far  from  that;  he  had 
on  numerous  occasions  taken  a  commanding  part  in 
matters  of  the  highest  importance  in  the  political 
and  judicial  history  of  the  state  and  had  demonstrated 
beyond  cavil  or  doubt  his  great  abilities  as  an  advo- 
cate, an  orator  and  a  scholar.  But  it  may  fairly  be 
said  that  there  was  a  widespread  doubt  as  to  whether 
his  abilities,  great  as  they  confessedly  were,  were  of 
the  character  which  would  render  him  a  great  or  suc- 
cessful judge.  He  was  64  years  of  age,  his  temper 
was  known  to  be  uncertain  and  at  times  violent,  he 
had  had  no  experience  upon  the  bench,  his  entire  pro- 
fessional life  had  been  spent  at  the  bar,  the  great 
cases  in  which  he  had  appeared  were  of  the  kind 
which  aroused  the  deepest  passions  and  party  feelings, 
and  it  was  felt  that  the  great  qualities  which  had 
given  him  prominence  as  an  orator  and  advocate  were 
not  of  the  kind  which  would  tend  to  promote  success 
upon  the  bench.     Thus  the  appointment  was  in  many 
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quarters  looked  upon  as  an  experiment  and  at  the 
best  a  doubtful  one. 

However,  the  experiment  was  made,  and  Judge 
Ryan  took  his  seat  with  the  good  will  and  good  wishes 
of  all,  and  for  more  than  six  years  presided  in  the 
highest  tribunal  of  the  state,  until  he  was  called 
hence  by  that  imperative  summons  which  sooner  or 
later  comes  to  all.  During  that  six  years  he  dispelled 
the  doubts  which  followed  his  appointment,  he  added 
vastly  to  the  standing  and  prestige  of  a  court  which 
already  stood  high  among  the  courts  of  the  nation 
and  in  his  opinions  upon  great  questions  left  a  monu- 
ment to  his  memory  more  enduring  than  brass  or 
marble. 

More  than  a  score  of  years  have  now  passed  since 
his  death;  the  mists  of  passion  and  prejudice  have 
passed  away;  the  clamor  of  the  political  partisan  has 
ceased;  time  has  drawn  the  kindly  mantle  of  forgive- 
ness, if  not  of  forgetfulness,  over  all  mere  infirmities 
of  temper  and  the  time  has  come  when  a  just  and  ap- 
preciative estimate  may  well  be  made  of  the  charac- 
ter and  abilities  of  the  gi'eat  chief  justice. 

While  this  paper  is  not  intended  to  serve  as  a  bi- 
ography, some  brief  account  of  his  birth  and  parent- 
age together  with  a  statement  of  the  chief  events  in 
his  life  seem  necessary  in  forming  anything  like  a  just 
and  intelligent  estimate  of  the  character,  abilities  and 
achievement  of  the  man. 

A  few  months  before  his  death,  during  the  early 
part  of  the  year  1880,  he  was  applied  to  by  a  Mr.  Reed, 
who  was  preparing  a  book  on  the  Bench  and  Bar  of 
Wisconsin,  for  some  biographical  material;  after  con- 
siderable urging  he  wrote  a  brief  sketch  of  his  life  in 
a  letter  to  his  son  Hugh  (now  a  prominent  lawyer  of 
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Milwaukee)  and  authorized  him  to  make  such  use  of 
it  as  he  chose  in  preparing  an  article  for  Mr.  Reed. 
This  I  believe  is  the  only  written  document  left  by 
the  Chief  Justice  relating  to  the  history  of  his  life.  It 
is  dated  July  2,  1880,  and  reads  as  follows: 

"I  was  born  at  New  Castle  House,  my  father's  resi- 
dence, near  the  village  of  Enfield  in  the  County  of 
Meath  (Ireland)  November  13,  1810.  My  father  Ed- 
ward Ryan  was  a  son  of  the  family  of  Ryan  of  Ballina- 
kill.  He  had  married  Abby,  eldest  daughter  of  John 
Keogh  of  Mt.  Jerome,  the  chairman  of  the  famous 
Catholic  Committee.  At  the  time  of  my  birth,  my 
father  was  a  prosperous  man,  the  owner  of  lands  pur- 
chased in  part  with  the  fortune  he  received  with  my 
mother.  Between  the  peace  of  1815  and  the  passage 
of  the  Corn  laws  he  was  ruined  as  almost  all  others 
were  who  owed  money  on  land.  He  then  removed  to 
Blackball  in  the  County  of  Kildare  which  he  rented 
and  where  he  lived  till  near  his  death,  barely  support- 
ing his  family.  My  mother's  father  was  a  very  wealthy 
man  who  died  while  I  was  a  mere  youngster.  He  left 
an  annuity  to  my  mother  for  the  purpose  of  educating 
her  children.  There  were  ten  of  us  and  we  all  re- 
ceived an  excellent  education.  I  received  mine  at 
Clongowes  Wood  College  where  I  remained  for  seven 
years  from  1820  to  1827.  I  was  always  destined  for 
the  law,  in  the  study  of  which  I  was  nominally  en- 
gaged in  1828  and  1829.  But  I  was  an  expensive  and 
improvident  youth  and  a  great  burden  to  my  father. 
I  had  exaggerated  notions  of  the  ease  with  which  men 
get  on  in  this  country  and  I  finally  obtained  my 
father's  consent  to  come  here.  So  I  came  in  1830.  I 
did  not  know  then  but  have  long  since  known  that 
my  father  expected  me  to  fail  and  to  return  to  Ireland. 
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I  was  too  proud  to  do  so.  I  studied  law  in  New  York 
as  I  could,  supporting  myself  by  teaching.  1  w'as  ad- 
mitted in  1836  and  came  that  year  to  Chicago.  Up  to 
that  time  I  had  never  known  what  sicknesv^  was  but  I 
was  particularly  subject  to  miasmatic  diseases  and  1 
was  in  very  poor  health  during  the  whole  time  I  re- 
mained in  Chicago. 

"In  1842  I  w^as  married  to  your  mother,  Mary,  eldest 
daughter  of  Hugh  Graham,  and  immediately  moved 
to  Racine.  I  lost  your  mother  in  1847  and  as  soon  as 
I  rallied  from  the  blow  prepared  to  move  to  Milwaukee, 
and  moved  there  in  December,  1848.  When  I  tirst 
w^ent  to  Racine  it  seemed  doubtful  which  would  be 
the  larger  place;  that  doubt  was  settled  long  before  I 
moved.     In  1850  I  was  married  to  Caroline  Willard, 

daughter  of Pierce,  of  Newbury  port,  Mass.     The 

rest  you  know  as  well  as  I.  Above  you  have  the  out- 
lines of  my  life.  You  can  fill  it  up  for  Mr.  Reed  using 
no  superlatives  and  making  it  a  mere  biography.  I 
gave  the  same  data  to  the  late  Col.  Slaughter  who 
wrote  an  extravagant  panegyric  of  which  I  was 
heartily  ashamed.  I  have  an  instinctive  aversion  to 
putting  my  face,  of  which  1  am  not  proud,  in  a  book, 
and  1  have  a  perfect  horror  of  the  distorted  caricatures 
of  wood  cuts  which  they  put  in  Wisconsin  publica- 
tions." Here  the  autobiographical  sketch  ceases. 
None  can  accuse  its  author  of  egotism. 

He  had  reached  the  ripe  age  of  three  score  years 
and  ten  when  he  wrote  the  foregoing.  While  his  life 
has  been  full  of  disappointments  and  had  resulted  in 
failure  from  a  financial  point  of  view,  it  had  been 
tumultuous  and  stirring;  he  had  played  the  leading 
part  in  many  a  serious  drama  that  had  moved  the 
great  heart  of  the  public  to  the  utmost;  he  had  had 
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great  opportunities  and  he  had  seized  some  of  them 
and  scored  brilliant  intellectual  triumphs;  he  had 
been  abused,  maligned  and  condemned  but  his  great 
abilities  had  never  been  questioned;  his  life  had  been 
one  of  storm  and  stress,  like  a  day  full  of  darkness 
and  tempest  but  made  glorious  by  a  great  burst  of 
golden  light  flooding  the  sky  at  its  close. 

Such  being  the  case  this  brief  record  of  his  life  must 
be  considered  as  provokingly  meagre  and  unsatisfac- 
tory. The  outlines  certainly  need  filling  up  though 
the  limits  of  this  paper  will  not  admit  of  great  detail. 
Mr.  Ryan  was  of  Roman  Catholic  parentage  and  was 
baptized  when  six  days  old  by  the  Rev.  Lawrence 
Graham,  R.  C,  pastor  of  the  parish  of  Rathcone.  This 
appears  by  a  certificate  found  among  his  papers  dated 
March  4,  1884,  signed  by  the  reverend  gentleman  him- 
self who  it  seems  was  still  after  a  lapse  of  twenty-four 
years  pastor  of  the  parish.  When  and  why  he  left 
that  communion  and  attended  the  services  of  the 
Episcopal  church  I  have  been  unable  to  ascertain.  I 
judge  from  the  tone  of  one  of  his  essays  w^hich  1  shall 
hereafter  refer  to,  that  he  rejected  the  claims  of  the 
church  to  settle  authoritatively  and  finally  all  ques- 
tions of  belief,  but  this  is  mere  surmise. 

I  have  found  nothing  that  throws  any  light  on  his 
life  in  New  York  further  than  he  himself  has  told  us. 
Doubtless  it  was  a  period  of  hard  work  and  poverty. 
He  received  his  second  naturalization  papers  April  9, 
188(),  and  was  adniitted  to  the  bar  May  13  following. 
He  soon  came  to  Chicago.  His  practice  here  was  not 
so  engrossing  as  to  occupy  all  of  his  time  but  his 
active  mind  could  not  brook  idleness  and  he  became 
in  1839  the  editor  of  a  democratic  paper  called  the 
Tribune  through  which  for  about  two  years  he  gave 
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expression  to  his  views  upon  the  politics  of  the  day  in 
vigorous  English  and  stately  periods  which  must  have 
spent  their  force  far  above  the  heads  of  the  frontier 
community  at  which  they  were  levelled.  The  paper 
died  in  1841.  I  find  among  his  papers  a  commission 
signed  by  Thomas  Carlin,  governor  and  Lyman  Trum- 
bull, secretary  of  state,  dated  March  4,  1841,  appointing 
him  state's  attorney  for  the  seventh  judicial  circuit  of 
Illinois.  Whether  his  term  of  office  expired  or  whether 
he  resigned  I  do  not  know,  but  evidently  he  tired  of 
Chicago  and  came  to  Racine  with  his  young  wife  in 
1842.  While  living  here  he  was  elected  a  delegate  to 
the  first  constitutional  convention  held  in  1846  and 
took  a  very  prominent  part  in  the  debates  of  that 
body.  After  his  removal  to  Milwaukee  he  was  associ- 
ated at  different  times  as  partner  with  a  number  of 
prominent  lawyers,  among  whom  were  Judge  J.  G. 
Jenkins  and  Senator  M.  H.  Carpenter,  and  he  was  en- 
gaged in  many  important  causes,  some  of  which  were 
of  state  and  even  national  importance  which  will  be 
referred  to  later  in  this  paper.  During  the  years  1870, 
1871  and  1873  he  was  city  attorney  of  the  city  of  Mil- 
waukee, and  in  June,  1874,  as  before  stated  he  was 
called  by  the  governor  to  be  chief  justice  of  the  state. 
This  appointment  crowned  a  long  and  troubled  life. 
Doubtless  he  knew  his  own  abilities  as  well  as  his  in- 
firmities full  well.  When  he  was  appointed  he  said: 
"This  is  the  summit  of  my  ambition,  it  is  the  place  to 
which  I  have  looked  but  it  has  been  so  delayed  that  I 
have  ceased  to  expect  it." 

"His  physical  appearance  is  thus  described  in  the 
book  called  "Fathers  of  Wisconsin":  "In  person  Mr. 
Ryan  is  five  feet  ten  inches  in  height,  weighs  about 
180  pounds,  neither  of  robust  nor  delicate  frame  but 
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muscular,  sinewy  and  capable  of  much  long  and  con- 
tinued labor.  His  movements  are  quick  and  his  step 
elastic;  his  complexion  is  florid,  his  hair  light,  his 
eyes  blue,  large  and  expressive.''  Although  I  saw  him 
while  I  was  a  boy  and  when  he  was  perhaps  fifty  years 
of  age,  I  do  not  remember  his  appearance  at  that  time 
and  my  only  distinct  recollection  of  his  personality  is 
that  which  is  left  on  my  memory  by  his  appeaiance 
upon  the  supreme  bench.  He  was  then  quite  bowed 
by  age  and  his  walk  was  plainly  infirm,  but  the  pierc- 
ing brilliancy  of  his  eyes  which  seemed  almost  start- 
ing from  his  head  as  he  bent  them  upon  a  lawyer  who 
was  arguing  a  case  before  him,  I  shall  never  forget. 
He  was  a  good  listener;  he  apparently  gave  his  whole 
mind  to  the  case  and  it  always  seemed  to  me  that  he 
was  dissecting  the  case  and  the  argument  in  his  mind. 
With  that  gaze  bent  upon  one,  pettifogging  seemed 
out  of  the  question  and  any  attempt  to  lead  the  ju- 
dicial mind  astray  worse  than  useless.  His  features 
were  large  and  striking  rather  than  handsome;  his 
face  would  attract  attention  at  any  time  and  in  any 
company,  but  when  illuminated  by  the  tire  of  intel- 
lectual combat  the  eyes  blazed  and  the  whole  coun- 
tenance seemed  leonine  in  its  strength. 

Chief  Justice  Cole  in  reply  to  the  addresses  of  the 
bar  after  Judge  Ryan's  death,  referred  to  him  as  hav- 
ing a  "susceptible"  temper.  This  mild  expression 
was  characteristically  kind  but  entirely  inadequate. 
From  his  very  youth  Mr.  Ryan  was  aflBicted  with  a 
violent  temper.  It  was  unreasoning  and  unreason- 
able. The  most  trivial  incidents  aroused  his  anger, 
and  when  aroused  it  was  almost  impossible  to  appease 
it.  By  his  ebulitions  of  temper  he  drove  clients  from 
his  door  and  well  nigh  wrecked  his  professional  career. 
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He  made  bitter  enemies  without  necessity  or  reason, 
and  alienated  those  who  would  fain  have  been  his 
friends.  This  failing  was  the  curse  of  his  whole  life, 
it  was  the  great  weakness  in  a  character  which  in 
other  respects  had  most  if  not  all  of  the  elements  of 
true  greatness. 

In  an  eloquent  and  discriminating  eulogy  delivered 
by  ex-Senator  Vilas  before  the  supreme  court  soon 
after  Judge  Ryan's  death,  he  truly  said  of  this  failing: 
"The  chiefest  misfortune  of  his  life  was  his  weakness 
in  presence  of  his  own  passion.  That  subdued  and 
governed  him,  turning  his  power  to  his  own  destruc- 
tion. It  made  him  terrible  to  his  friends  as  well  as 
his  enemies;  tyrannical,  perhaps  sometimes  cruel, 
where  he  should  have  been  tender  and  loving;  sus- 
picious and  jealous  where  he  should  have  been  con- 
fiding; violent  and  hostile  where  he  ought  to  have 
been  friendly.  It  led  him  into  false  positions  from 
which  he  was  too  proud  to  withdraw.  It  stood  in  the 
path  of  his  advancement  among  men  like  a  flaming 
sword.  It  turned  friends  into  enemies  and  froze  off 
the  tendrills  of  love.  It  brought  humiliation,  grief 
and  loneliness  to  his  soul  and  his  hearthstone."  Judge 
Jenkins  upon  the  same  occasion  said  of  this  same  fail- 
ing: "The  life  of  Judge  Ryan  was  one  long  struggle — 
a  struggle  against  himself,  a  struggle  against  unto- 
ward fortune,  a  struggle  against  inttrmity  which  the 
world  knew  little  of  and  allowed  not  for.  And  so  to 
most  men  he  seemed  arrogant  and  proud,  whereas  to 
those  who  knew  him  best  he  was,  when  acquit  of  in- 
firmity, compassionate  and  considerate."  I  shall  not 
dwell  upon  this  serious  infirmity  of  temperament.  It 
was  an  inborn  not  an  acquired  or  cultivated  failing; 
doui>tless  it  was  greatly  aggravated  by  his  ill  health 
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in  later  years;  its  most  serious  effects  descended  upon 
his  own  head;  it  seemed  necessary  to  speak  of  it,  how- 
ever, in  speaking  of  the  character  of  the  man;  it 
throws  light  upon  many  things  in  his  life  which  are 
otherwise  inexplicable;  it  explains  in  some, degree  at 
least  why  there  was  so  much  of  disappointment  aad 
bitterness  and  failure  in  it;  why  he  made  so  few  warm 
friends,  and  why  at  the  close  of  a  long  life  he  was 
solitary  and  alone. 

Turning  from  this  painful  subject  we  shall  find 
many  admirable  characteristics  upon  which  we  may 
dwell  with  pleasure.  His  nature  was  deeply  religious. 
Whether  or  not  there  is  any  truth  in  the  report  which 
is  given  currency  by  Mr.  Reed  in  his  Bench  and  Bar 
that  his  parents  designed  him  for  the  priesthood  I 
know  not,  but  it  is  certain  that  he  came  of  a  jreverent 
and  religious  parentage  and  that  he  carried  the  im- 
press of  those  early  influences  through  his  life  to  the 
very  end.  In  Milwaukee  he  was  for  a  long  time  a 
communicant  and  attendant  of  St.  John's  Episcopal 
church  and  at  Madison  of  Grace  church.  That  his 
thoughts  were  often  directed  toward  religious  subjects 
is  shown  by  the  character  of  several  essays  or  lectures 
which  he  left  among  his  papers,  among  which  are  lec- 
tures on  "Faith"  and  "Heresy"  and  an  unfinished  lec- 
ture on  "The  Crucifixion,"  all  of  which  will  be  referred 
to  later  in  this  paper;  he  often,  especially  in  his  later 
years,  discussed  the  great  problems  of  life  and  immor- 
tality and  always  with  the  strong  convictions  of  a 
Christian.  Thus  Chief  Justice  Cole  in  his  reply  to  the 
addresses  of  the  bar  says  of  him,  "I  well  remember  that 
on  one  occasion  he  put  an  end  to  our  conversation  on 
these  intensely  interesting  questions  by  uttering  with 

19 


Digitized  by  VjOOQIC 


274  Wisconsin  State  Bar  Association 

great  solemnity  of  manner,  substantially  this  language, 
*  As  for  myself  I  know  I  possess  a  soul — an  intellectual 
and  moral  part  which  is  immortal.  I  believe  that  I 
shall  have  a  conscious  personal  existence  after  death; 
that  I  shall  meet  beyond  the  grave  friends  and  those 
I  loved  here,  that  I  shall  know  them  and  they  will 
know  me.  All  this  I  as  firmly  believe  as  I  believe  that 
I  shall  see  the  sunlight  tomorrow  if  I  live.' " 

Not  only  did  he  have  this  theoretical  belief  but  he 
also  made  practical  application  of  his  belief  in  the 
Christian  religion  by  prayer.  I  know  this  not  only 
from  the  fact  of  his  regular  attendance  at  church  but 
also  from  having  found  among  his  papers,  which  were 
kindly  placed  at  my  disposal  by  Mr.  Hugh  Ryan,  a 
manuscript  prayer,  much  worn  and  in  his  own  hand- 
writing, which  I  believe  to  be  original  and  evidently 
prepared  by  him  for  daily  use  after  he  came  to  the 
bench.  Its  beauty  and  simple  pathos  should  give  it  a 
place  in  any  liturgy.  I  can  not  forbear  quoting  it  in 
full. 

"0  God  of  all  truth,  knowledge  and  judgment,  with- 
out whom  nothing  is  true  or  wise  or  just,  look  down 
with  mercy  upon  Thy  servants  whom  thou  sufferest  to 
sit  in  earthly  seats  of  judgment  to  administer  Thy  jus- 
tice to  Thy  people.  Enlighten  their  ignorance  and  in- 
spire them  with  Thy  judgments.  Grant  them  grace 
truly  and  impartially  to  administer  Thy  justice  and  to 
maintain  thy  truth  to  the  glory  of  thy  name.  And  of 
Thy  infinite  mercy  so  direct  and  dispose  my  heart  that 
I  may  this  day  fulfill  all  my  duty  in  Thy  fear  and  fall 
into  no  error  of  judgment.  Give  me  grace  to  hear 
patiently,  to  consider  diligently,  to  understand  rightly 
and  to  decide  justly.  Grant  me  a  due  sense  of  humil- 
ity that  I  be  not  misled  by  my  own  wilf uUness,  vanity 
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or  egotism.  Of  myself  I  humbly  acknowledge  my  own 
unfitness  and  unworthiness  in  Thy  sight,  and  without 
Thy  gracious  guidance  1  can  do  nothing  right.  Have 
mercy  upon  me  a  poor,  weak  frail  sinner,  groping  in 
the  dark;  and  give  me  grace  so  to  judge  others  now, 
that  I  may  not  myself  be  judged  when  Thou  comest  to 
judge  the  world  with  Thy  truth.  Grant  my  prayer  I 
beseech  Thee  for  the  love  of  Thy  son  our  Savior,  Jesus 
Christ.    Amen." 

I  also  found  among  his  papers  a  manuscript  form 
for  daily  family  prayers,  also  in  his  own  handwriting 
and  rivalling  in  beauty  and  dignity  the  personal 
prayer  just  quoted. 

Again,  Judge  Ryan  passionately  loved  justice  and 
hated  oppression  or  wrong.  It  may,  perhaps,  be  said 
that  he  was  frequently  unjust  and  cruel  to  his  per- 
sonal friends  and  this  is  true;  but  it  is  also  true  that 
this  was  the  result  of  his  uncontrollable  temper  which 
carried  away  his  judgment  and  blinded  his  mental 
vision  and  hence  this  fact  can  not  be  considered  as  in 
any  degree  impeaching  the  sincerity  of  his  love  of 
justice.  Akin  to  this  was  his  love  of  truth  and  hatred 
of  anything  like  hypocrisy  and  time  serving.  That 
which  he  believed  he  proclaimed  without  thought  of 
popularity  or  fear  of  the  result.  Thus,  although  he 
was  always  a  democrat,  he  became  the  leading  counsel 
for  Bashford  in  the  celebrated  case  of  Bashford  vs. 
Barstow,  in  1856,  when  it  seemed  that  the  will  of  the 
people  was  about  to  be  defeated  by  fraud,  and  in  the 
course  of  that  litigation  vindicated  the  principles  of 
honest  government,  although  the  result  was  to  place 
a  political  opponent  in  the  governor's  chair.  The 
famous  Ryan  address  of  1862  also  demonstrates,  as  it 
seems  to  me,  this  same  quality.    This  was  a  long  ad- 
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dress  to  the  people  adopted  by  the  democratic  con- 
vention of  that  year  and  prepared  by  a  committee  of 
which  Mr.  Ryan  was  chairman  and  was  doubtless  sole- 
ly his  production.  It  was  in  no  sense  a  disunion  docu- 
ment; it  denounced  the  rebellion  of  the  southern 
states  as  ''unnecessary,  unjustifiable  and  unholy,"  and 
demanded  the  most  vigorous  prosecution  of  the  war, 
but  it  was  also  an  impassioned  appeal  for  the  main- 
tenance of  the  constitution  of  the  United  States 
against  certain  measures  which  had  been  deemed  nec- 
essary by  the  administration  for  the  due  prosecution 
of  the  war,  such  as  the  suspension  of  the  writ  of 
habeas  corpus  by  the  executive  and  other  acts  of  doubt- 
ful constitutionality.  Here  appeared  Mr.  Ryan's  great 
respect  for  established  law.  He  reverenced  the  con- 
stitution and  when  he  saw  it  invaded  and  disregarded 
as  he  deemed,  he  hseitated  not  to  denounce  such  acts 
with  all  the  vigor  of  his  matchless  rhetoric  though  he 
must  have  known  that  his  act  would  bring  upon  his 
head,  as  it  in  fact  did,  a  storm  of  obloquy;  a  storm 
which  lasted  for  years  and  effectually  killed  any  politi- 
cal ambitions  which  he  possessed. 

Instances  might  be  multiplied  of  his  love  of  abstract 
justice,  his  reverence  for  law,  and  his  hatred  of  wrong, 
but  others  have  written  of  these  qualities  far  more 
effectively  than  I  can  hope  to  do.  Judge  Jenkins  in 
the  address  before  spoken  of  says:  "He  possessed  none 
of  the  arts  of  the  courtier;  he  would  neither  bow  sub- 
servient to  power  nor  be  patient  in  the  presence  of 
wrong  and  oppression.  Like  the  oak  of  the  forest,  he 
could  break  but  not  bend.  Power  might  crush  him,  it 
could  not  silence  him.  So  he  was  often  the  champion 
of  the  lowly  against  the  powerful — I  think  out  of  ab- 
horrence of  the  oppressor,  rather  than  from  sympathy 
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for  the  oppressed.  He  hated  the  wrong  more  than  he 
loved  the  victim  of  the  wrong.  Such  a  man  could 
never  be  popular;  he  never  sought  to  be.  He  despised 
the  popularity  that  is  run  after.  He  challenged  ,  the 
fame  that  waits  upon  grand  deeds,  upon  great  intel- 
lectual and  moral  power.  Men  admired  him.  The 
world  recognized  a  grand  intellect  and  marvelled  at 
its  power.  It  apprehended  his  great  acquirements  and 
honored  him;  but  it  could  not  love  him.  It  neither 
comprehended  the  man  nor  allowed  for  his  infirmity. 
Indeed  he  never  sought  the  world's  appreciation.  He 
was  all  suflBcient  to  himself.  He  shut  himself  up 
within  himself  asking  neither  sympathy  nor  love. 
He  seemed  of  different  mould  from  other  men;  above 
the  need  of  sympathy  or  too  proud  to  claim  it." 

It  goes  without  saying  that  such  a  man  must  have 
had  a  high  code  of  professional  and  judicial  ethics. 
The  tributes  of  life  long  acquaintances  leave  us  not 
in  doubt  as  to  these  matters  but  he  has  expressed  him- 
self so  eloquently  as  to  the  scope  of  the  duties  of  law- 
yers and  judges  in  his  famous  address  to  the  univer- 
sity law  class  of  1873,  that  I  cannot  do  better  than  to 
quote  a  few  sentences.  Of  the  lawyer  he  says:  "This 
is  the  true  ambition  of  the  lawyer.  To  obey  God  in 
the  service  of  society;  to  fulfill  His  law  in  the  order 
of  society;  to  promote  His  order  in  the  subordination 
of  society  to  its  own  law  adopted  under  His  authority; 
to  minister  His  justice  by  the  nearest  approach  to  it 
under  the  municipal  law  which  human  intelligence 
and  conscience  can  accomplish.  To  serve  man  by 
diligent  study  and  true  counsel  of  the  municipal  law; 
to  aid  in  solving  the  questions  and  guiding  the  busi- 
ness of  society  according  to  law;  to  fulfill  his  allotted 
part  in  protecting  society  and  its  members  against 
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wrong,  in  enforcing  all  rights  and  redressing  all 
wrongs;  and  to  answer  before  God  and  man  according 
to  the  scope  of  his  office  and  duty  for  the  true  and  just 
administration  of  the  municipal  law.  There  go  to  this 
ambition,  high  integrity  of  character  and  life;  in- 
herent love  of  truth  and  right,  intense  sense  of  obedi- 
ence; of  subordination  of  law — because  it  is  law,  deep 
reverence  of  all  authority  human  and  divine;  generous 
sympathy  with  man,  and  profound  dependence  on  God. 
These  we  can  all  command.  There  should  go  high  in- 
telligence. That  we  cannot  command.  But  every 
reasonable  degree  of  intelligence  can  conquer  ade- 
quate knowledge  for  meritorious  service  in  the  pro- 
fession." 

Of  the  judge  he  says:  "The  bench  symbolizes  on 
earth  the  throne  of  divine  justice.  The  judge  sitting 
in  judgment  on  it  is  the  representation  of  divine  jus- 
tice but  has  the  most  direct  subrogation  on  earth  of 
any  attribute  of  God.  In  other  places  in  life  the  light 
of  intelligence,  purity  of  truth,  love  of  right,  firmness 
of  integrity,  singleness  of  purpose,  candor  of  judgment, 
are  relatively  essential  to  high  beauty  of  character. 
On  the  bench  they  are  the  absolute  condition  of  duty, 
the  condition  which  only  can  redeem  judges  from 
moral  leprosy.  .  .  .  The  judge  who  palters  with 
justice,  who  is  swayed  by  fear,  favor,  affection,  or  hope 
of  reward,  by  personal  influence  or  public  opinion, 
prostitutes  the  attributes  of  God  and  sells  the  favor 
of  his  maker  as  atrociously  and  blasphemously  as 
Judas  did.  But  the  light  of  God's  eternal  truth  and 
justice  shines  on  the  head  of  the  just  judge  and  makes 
it  visibly  glorious." 

Higher  ideals  than  these  could  hardly  be  expressed 
in  human  language.     That  deep  reverence  for  God 
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and  for  law  and  order  before  spoken  of  shines  forth 
from  the  quoted  lines  with  the  clear  radiance  of  the 
sun  at  noonday.  Did  he  fail  at  times  to  reach  the 
height  of  these  ideals?  Probably  so,  but  does  poor 
human  nature  ever  realize  and  live  up  to  its  ideals? 
If  it  did  the  ideals  would  no  longer  be  ideals.  It  may 
be  said  with  confidence  that  whatever  Judge  Ryan's 
failings  were  it  was  never  charged  for  a  moment  that 
he  wilfully  departed  from  these  high  ideals  of  pro- 
fessional and  judicial  conduct.  His  mind  was  clean, 
his  thoughts  pure,  vice  did  not  allure,  loose  living  did 
not  attract  him. 

It  has  been  said  thkt  a  good  man  always  has  a  deep 
respect  for  women.  Judged  by  this  test  Judge  Ryan 
was  a  good  man.  His  respect  for  woman  and  woman- 
hood was  deep  and  almost  reverential.  Whenever  and 
wherever  he  has  written  or  spoken  of  woman  or  wo- 
manhood he  has  done  so  with  a  deference  as  charming 
as  it  is  appreciative  and  respectful.  True  he  had  his 
own  ideas  of  her  proper  sphere  which  were  expressed 
quite  fully  in  his  lecture  entitled  "Mrs.  Jellyby"  which 
will  be  referred  to  later  in  this  paper.  He  had  no  pa- 
tience with  the  "new  woman"  even  at  the  moderate 
stage  of  development  which  she  had  reached  forty 
years  ago;  what  he  would  have  thought  of  the  "new 
woman"  of  the  20th  century  can  be  easily  imagined. 
His  idea  was  not  that  woman  was  inferior  to  man  but 
that  she  was  intended  by  the  Creator  for  a  different 
and  really  nobler  sphere  of  action  and  that  it  was  a 
perversion  of  the  divine  purpose  to  attempt  to  take 
her  from  that  sphere.  When  Miss  Lavinia  Goodell 
moved  for  admission  to  practise  as  a  lawyer  in  1875, 
Judge  Ryan  wrote  the  opinion  of  the  court  denying 
the  application  and  said  among  other  things:  "There 
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are  many  employments  in  life  not  unfit  for  female 
character.  The  profession  of  the  law  is  surely  not  one 
of  these.  The  peculiar  qualities  of  womanhood,  its 
gentle  graces,  its  quick  sensibility,  its  tender  suscep- 
tibility, its  purity,  its  delicacy,  its  emotional  impulses, 
its  subordination  of  hard  reason  to  sympathetic  feel- 
ing are  surely  not  qualitications  for  forensic  strife. 
Nature  has  tempered  woman  as  little  for  the  judicial 
conflicts  of  the  courtroom  as  for  the  physical  conflicts 
of  the  battlefield.  Woman  is  moulded  for  gentler  and 
better  things."  This  view  is  more  fully  brought  out 
in  the  Jellyby  lecture  and  need  not  be  dwelt  upon 
now. 

In  addition  to  the  admirable  qualities  already  men- 
tioned it  may  be  said  that  he  loved  truth,  as  he  loved 
law  and  justice,  with  a  love  that  was  almost  worship. 
Deceit  and  falsehood  stirred  his  indignation  pro- 
foundly. He  was  careless  of  money;  avarice  and  greed 
were  foreign  to  him;  large  fees  tempted  him  not;  the 
wealthy  client  whose  cause  seemed  tainted  with  wrong 
or  whose  conduct  displeased  him  was  turned  from  his 
door  just  as  quickly  as  the  client  who  came  in  rags. 
It  goes  without  saying  that  he  died  poor;  he  had  no 
faculty  or  inclination  for  acquiring  this  world's  goods. 
It  is  related  of  him  that  he  once  said  in  debate  "I 
never  so  much  esteem  my  divine  Master;  I  never  feel 
such  a  nearness  to  the  Nazarene,  as  when  I  read  that 
in  his  exalted  and  righteous  anger  he  scourged  the 
moneychangers  and  drove  them  from  the  temple." 

An  incident  which  occurred  while  he  was  on  the 
bench  well  illustrates  his  jealous  regard  for  his  own 
honor  as  well  as  his  emotional  character.  He  received 
one  morning  by  mail  a  one  hundred  dollar  bill  with  a 
letter  requesting  a  favorable  decision  in  a  case  about 
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to  be  argued.  The  letter  came  from  a  German  who 
had  come  to  Madison  to  watch  his  case  and  who  prob- 
ably had  no  idea  of  the  impropriety  or  criminality  of 
the  act.  Judge  Ryan  took  the  letter  and  bill  to  Judge 
Lyon  who  was  sitting  in  the  same  room  and  said  in  a 
voice  trembling  with  emotion  and  with  tears  running 
down  his  cheeks,  "What  has  there  ever  been  in  my  life 
that  would  lead  any  one  to  believe  that  I  could  be 
bribed?"  Judge  Lyon  soothed  him  with  the  assurance 
that  the  would-be  briber  doubtless  supposed  all  judges 
to  be  approachable  with  money  and  advised  laying  the 
matter  before  the  District  Attorney  which  was  done, 
and  the  man  was  at  once  prosecuted  and  fined  $100 
for  his  crime. 

Some  further  anecdotes  which  have  been  already 
printed  may  not  be  out  of  place  as  throwing  light  upon 
his  character.  The  following  anecdote  was  long  cur- 
rent in  Milwaukee  and  is  related  in  the  work  called 
the  Bench  and  Bar  of  Wisconsin,  prepared  under  the 
direction  of  Mr.  Berryman,  the  State  Librarian,  and 
published  in  1898.  While  in  partnership  with  Senator 
Carpenter  there  was  employed  a  clerk  in  the  office  who 
was  more  especially  under  Mr.  Carpenter's  direction 
and  against  whom  Mr.  Ryan  had  taken  a  violent  and 
uncontrollable  dislike  which  was  so  extreme  that  he 
could  not  abide  his  presence  in  the  same  room.  At 
one  time  while  Mr.  Carpenter  was  absent  attending 
court  in  Beloit  this  clerk  came  into  Mr.  Ryan's  room 
and  asked  him  if  he  had  any  instructions  to  give  him 
as  to  the  office  work.  "Yes  sir,  I  have,"  said  Ryan, 
and  turning  to  his  desk  hastily  wrote  a  few  lines,  sealed 
the  note,  handed  it  to  the  clerk  and  directed  him  to 
take  it  to  Mr.  Carpenter  as  soon  as  he  could.  The 
clerk,  impressed  with  the  importance  of  the  message, 
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rushed  to  the  station,  just  succeeded  in  catching  the 
train  as  it  was  moving  out,  and  on  his  arrival  in  Be- 
loit  made  equal  speed  in  taking  the  note  to  Mr.  Car- 
penter who  was  engaged  in  trying  a  case.  Tearing  it 
open  Mr.  Carpenter  read  as  follows: 

"Matt  H.  Carpenter, 

Dear  Sir:  I  want  you  to  keep  your  lackey  out  of 
my  oflSce. 

Yours  respectfully,  E.  6.  Ryan.'' 

Tradition  frequently  affixes  a  vigorous  adjective  to 
the  word  "lackey"  in  the  note. 

General  Bryant  in  an  article  in  the  Green  Bag  re- 
lates the  following  incident:  "He  was  once  arguing 
a  case  in  the  supreme  court  of  the  United  States. 
Chief  Justice  Chase  presided  and  during  Ryan's  argu- 
ment the  great  chief  justice  turned  to  an  associate 
and  began  a  whispered  conservation.  Perceiving  this 
Ryan  paused  and  waited  until  the  chief  justice  turned 
as  if  to  inquire  the  cause  of  his  silence.  Then  Ryan 
said  with  great  dignity  but  significant  impressiveness, 
'what  I  am  saying  is  worth  hearing.'  It  is  said  that 
the  chief  justice  blushed  deeply  and  afterwards  gave 
perfect  attention." 

As  an  instance  of  his  sarcasm,  it  is  related  that  on 
being  informed  that  a  legal  acquaintance  had  married 
a  fortune  and  obtained  a  fine  federal  appointment,  he 
exclaimed:  "God  bless  him!  The  lucky  lazy  dog!  He 
never  opened  his  mouth  but  to  yawn  and  never  opened 
it  but  a  sugar  plum  fell  into  it." 

Another  anecdote  which  was  current  at  Racine  when 
I  was  a  young  practitioner,  (but  for  the  truth  of  which 
I  do  not  vouch)  runs  as  follows:  When  Hon.  Experi- 
ence Estabrook,  of  Lake  Geneva,  was  attorney  general 
in  1852  or  1853  Mr.  Ryan  was  engaged  in  the  argu- 
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ment  of  a  case  in  the  supreme  court  in  which  the  at- 
torney general  was  opposed  to  him,  and  in  the  course 
of  his  remarks  Mr.  Ryan  referred  to  Mr.  Estabrook  as 
"this  vagabond  attorney  general."  The  court  was 
shocked  by  this  breach  of  courtesy  towards  its  oflBcer 
and  the  chief  justice  presiding  called  Ryan  to  order 
and  informed  him  that  he  would  be  required  to  show 
cause  when  the  court  came  in  after  the  noon  recess 
why  he  should  not  be  punished  for  contempt  of  court. 
Ryan  came  in  at  the  appointed  time  with  a  dictionary 
and  showed  that  the  word  vagabond  was  an  adjective 
as  well  a  noun;  that  as  an  adjective  it  meant  simply 
"strolling  or  wandering  from  place  to  place,"  that  he 
had  used  it  as  an  adjective  and  simply  in  this  inoffen- 
sive sense  and  that  it  was  strictly  true  because  the  at- 
torney general  resided  at  Lake  Geneva  and  only  came 
to  Madison  as  duty  called  and  thus  he  might  be  truly 
said  to  stroll  or  wander  from  place  to  place.  The 
judges  conferred  a  moment  and  decided  that  the  ex- 
planation did  not  explain  and  a  fine  of  $50  and  costs 
was  imposed.  As  he  paid  the  fine  at  the  clerk's  desk 
he  said  in  a  reflecting  way  but  loud  enough  to  be  dis- 
tinctly heard:  "I  am  compelled  to  pay  this  fine  be- 
cause the  supreme  court  of  Wisconsin  doesn't  know 
the  difference  between  a  noun  and  an  adjective." 
Another  version  of  the  story  is  that  after  he  paid  the 
fine  he  walked  up  and  down  the  room  and  said  softo 
voce,  "I  have  been  fined  $50  for  expressing  my  opinion 
of  the  attorney  general  of  this  court.  Great  Heavens! 
What  would  I  have  been  fined  if  I  had  expressed  my 
opinion  of  the  court  itself." 

An  anecdote  showing  his  unconsciousness  of  the 
splendor  of  his  own  diction  may  not  be  out  of  place. 
In  the  January  term  1875  the  divorce  case  of  Camp- 
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bell  vs.  Campbell  came  before  the  court.  It  involved 
simply  the  question  of  alimony  but  in  the  course  of 
the  opinion  v^^hich  Judge  Ryan  wrote  there  occurs  a 
tribute  to  marriage  as  a  divine  institution,  the  ma- 
jesty and  beauty  of  which  can  only  be  appreciated  by 
reading  it.  Judge  Dixon  who  but  a  few  months  be- 
fore had  been  chief  justice  was  attorney  for  the  pre- 
vailing party  in  the  case  and  came  to  the  consultation 
room  after  the  decision  was  announced  and  desired  to 
read  the  opinion.  Judge  Ryan  said:  "Let  me  read  it 
to  you;  you  will  find  it  hard  to  read  my  writing."  At 
this  point  Judge  Lyon  who  was  present  said  to  Judge 
Dixon:  "And  when  he  reads  it,  judge,  remember  what 
he  said  to  us  a  few  months  ago  about  the  rhetoric  in 
the  opinions  of  this  court."  It  seems  that  shortly  be- 
fore Judge  Ryan's  elevation  to  the  bench  he  had  ex- 
postulated with  the  judges  on  the  great  amount  of 
rhetoric  which  they  were  putting  in  their  opinions 
and  it  was  to  this  that  reference  was  made.  Judge 
Ryan  read  the  opinion  to  Judge  Dixon  and  then  came 
to  Judge  Lyon's  desk  as  though  troubled  and  said: 
"Do  you  really  think  judge  that  that  opinion  is  rhe- 
torical?" To  this  Judge  Lyon  replied  that  he  thought 
it  was  slightly  rhetorical.  The  answer  seemed  to  suprise 
Judge  Ryan  and  he  said  no  more  but  a  mere  reading 
of  the  opinion  will  show  to  any  one  that  finer  rhetoric 
is  very  rare. 

He  had  a  great  grievance  against  President  Bascom 
of  the  university.  Both  were  great  men  (President 
Bascom  is  so  still)  but  their  points  of  view  were  radi- 
cally different.  If  any  one  attacked  the  bench  or  bar 
Judge  Ryan  was  in  arms  immediately.  In  a  bac- 
calaureate sermon  preached  sometime  between  1875 
and  1878,  President  Bascom  make  some  remarks  about 
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the  corruption  of  the  bench  as  shown  by  the  then 
recent  Barnard  and  Cardozo  disclosures  in  New  York. 
Judge  Kyan  took  the  remarks  as  a  wholesale  denuncia- 
tion of  the  lawyers  and  the  courts  and  his  indignation 
took  fire  at  once  and  he  determined  to  make  a  scath- 
ing reply  to  the  supposed  attack  at  the  time  of  the  ad- 
mission of  the  law  school  graduates  a  few  days  later. 
Better  counsels  prevailed  however  and  he  refrained. 
He  prepared  a  paper  on  the  subject  however  which 
has  never  been  printed  but  is  still  in  existence  and 
said  to  be  a  masterpiece. 

That  Judge  Ryan  was  a  profound  scholar  there  can 
be  no  question.  As  well  might  one  doubt  the  resist- 
less power  of  Niagara  while  standing  on  its  brink  as 
to  doubt  the  learning  and  scholarship  of  Ryan  while 
reading  one  of  the  masterpieces  of  his  massive  brain. 
Whether  the  subject  be  religious,  philosophical  or 
purely  legal  the  sweep  of  his  eloquence  is  overwhelm- 
ing. His  English  is  pure  and  undefiled;  every  word 
expresses  the  exact  shade  of  meaning  desired.  The 
sentences  are  .short  and  intensely  virile.  He  well 
understood  the  telling  force  of  the  short  Anglo-Saxon 
word,  the  brief  explosive  sentence,  the  startling  anti- 
thesis, the  striking  epigram  and  he  used  them  all  with 
marvellous  effect,  but  he  also  was  master  of  metaphor 
and  simile,  of  the  stately  period  and  the  classic  allus- 
ion, and  these  also  he  called  to  his  aid  at  will.  They 
all  flowed  in  a  limpid  and  copious  stream  apparently 
without  stint  and  without  effort  as  though  language 
was  his  plaything  and  eloquence  his  birthright.  All 
knowledge  seemed  at  his  command,  satire,  philosophy 
and  logic  his  willing  handmaids.  He  transformed 
and  illumined  the  most  commonplace  subject.  Wit 
and  humor  he  had  in  good  degree  but  it  was  apt  to  be 
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trenchant  and  sarcastic  rather  than  rollicking.  It 
was  more  often  than  otherwise  used  to  drive  home  a 
telling  shaft  of  ridicule  or  tip  a  barb  of  satire.  His 
power  over  invective  was  absolute,  and  he  was  not 
slow  to  use  it;  pitiless  and  scathing,  it  left  its  unhap- 
py victim  to  writhe  in  helpless  agony.  His  conclu- 
sions were  always  radical  and  frequently  extreme. 
This  was  the  natural  result  not  only  of  his  disposition 
and  temperament  but  largely  also  of  the  brilliancy  of 
his  literary  style.  He  who  makes  frequent  use  of 
antithesis  and  epigram  will  surely  make  literature 
which  will  chain  the  attention  and  thrill  the  heart 
but  he  will  almost  as  surely  be  guilty  of  exaggeration 
and  inaccuracy.  The  temptation  is  too  great  to  be 
resisted;  truth  will  be  sacrificed  to  style;  antithesis  is 
ineffective  if  it  be  not  extreme,  epigram  falls  flat  if 
it  be  not  radical.  By  their  striking  and  brilliant 
effects  they  often  take  captive  the  judgment  for  the 
moment  and  lead  it  to  a  conclusion  which  calm  re- 
flection will  afterwards  repudiate.  But  if  we  admit, 
as  I  think  we  must,  that  this  was  the  case  with  Judge 
Ryan,  we  must  still  admit  that  his  writings  whether 
legal,  philosophical  or  religious  show  a  marvellous 
power  of  reasoning,  a  depth  of  learning  rarely  equalled, 
an  ease  and  grace  of  composition  which  carries  the 
reader  spell-bound  upon  its  current,  and  that  there 
runs  through  them  all  the  great  strong  note  of  genius; 
they  claim  our  admiration  and  attention  with  an  im- 
perious and  resistless  demand  which  can  come  only 
from  merit. 

The  question  as  to  whence  came  these  great  and 
commanding  qualities  will  naturally  be  asked.  That 
he  was  endowed  by  nature  with  a  massive  intellect 
can  not  be  doubted,  but  that  he  developed  and  added 
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to  his  great  natural  abilities  by  lifelong  study  can  as 
little  be  doubted. 

As  appears  from  the  autobiographical  sketch  before 
quoted  he  left  college  with  his  degree  at  the  early  age 
of  17.  This  fact  does  not  I  think  necessarily  indicate 
great  precocity.  I  have  no  knowledge  of  the  standing 
of  the  institution.  I  do  not  remember  ever  to  have 
heard  of  it  in  any  other  connection  except  that  Fran- 
cis Mahoney  ("Father  Prout")  author  of  "Shandon 
Bells,"  was  one  of  its  alumni.  Presumably  it  was  a 
small  institution  giving  that  predominance  to  the 
classics  which  was  universal  at  the  time.  It  can 
hardly  be  supposed  that  it  furnished  anything  ap- 
proaching what  we  now  call  a  liberal  education.  But 
whatever  its  merits  or  defects,  here  it  certainly  was 
that  the  beginnings  of  the  learning  of  the  great  Chief 
Justice  were  acquired  and  here  it  was  that  the  founda- 
tions of  the  splendid  literary  editice  which  he  left 
behind  him  were  doubtless  deeply  laid. 

But  it  is  evident  that  his  education  w^as  only  begun 
in  college;  much  as  he  may  have  there  learned  it  was 
but  the  prelude  to  a  lifelong  course  of  study.  Books 
were  his  delight  and  he  read  them  not  to  pass  the 
hours  away  but  to  lay  up  the  contents  in  the  treasure- 
house  of  his  brain  where  they  were  always  at  his  com- 
mand. Contact  with  men  and  things,  the  fierce  attri- 
tion of  mind  against  mind  in  the  profession  broadened 
and  developed  him.  His  conversation  was  a  perpetual 
delight  and  he  delighted  in  it.  Dictionaries  sur- 
rounded him  and  were  in  constant  use;  he  was  con- 
tent with  no  written  sentence  until  it  was  perfect. 
Slovenly  writing  was  an  abomination  to  him;  the 
proper  word  was  the  word  to  be  used  and  there  was 
but  one  proper  word.    To  quote  again  from  Senator 


Digitized  by  VjOOQIC 


288  Wisconsin  State  Bar  Association 

Vilas:  "So  in  all  his  labor  of  writing  dictionaries 
were  his  companions  and  friends.  He  trusted  to  no 
one  of  them  but  surrounded  by  many  he  gathered 
from  the  best  linguists  the  perfect  hue  of  intelligence 
and  beauty  that  belonged  to  every  word  he  used  and 
set  it  then  in  happy  harmony  with  its  fellows  in  the 
finished  picture  of  thought  which  his  every  period  be- 
came. Such  discipline  had  its  reward.  His  style  is 
his  own,  strong,  clear  and  beautiful;  not  wholly  with- 
out fault  but  as  worthy  of  study  as  Addison's;  not  al- 
ways in  his  opinions  perfectly  judicial,  but  turning 
from  the  path  only  to  bring  in  gems  of  beauty  by  the 
way.  To  be  able  to  w^ite  as  Edward  G.  Ryan  has 
written  is  a  crown  of  glory  in  letters,  a  suflScient  title 
to  literary  renown." 

His  knowledge  of  the  law  was  profound.  When  he 
spoke  or  wrote  on  legal  subjects  he  spoke  or  wrote  as 
one  having  authority.  Mindful  of  precedents,  he  did 
not  follow  them  with  a  blind  and  slavish  reverence  be- 
cause they  came  from  the  pen  of  a  Coke  or  a  Mansfield 
but  because  they  were  the  voice  of  the  law  which  was 
to  him  as  the  voice  of  God. 

While  Judge  Ryan's  fame  must  always  rest  prim- 
arily upon  his  achievements  as  a  lawyer  and  a  judge, 
it  must  not  be  forgotten  that  he  left  some  efforts  in 
the  line  of  general  literature  which  by  reason  of  beauty 
of  style  and  strength  of  thought  should  of  themselves 
serve  to  rescue  his  name  from  oblivion.  It  is  true  that 
these  remains  are  not  many  in  number  and  most  of 
them  exist  only  in  manuscript  but  they  are  well  worth 
our  attention.  His  first  serious  literary  efforts  seem  to 
have  been  poetical  in  their  nature.  There  is  among 
his  papers  a  large  blank  book  handsomely  bound  in 
leather  and  marked  on  the  outside  "E.  G.  R.  1835." 
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It  seems  to  have  been  intended  to  contain  the  poetical 
works  which  he  deemed  worthy  of  preservation.  It 
contains  however  but  five  short  efforts  each  occupy- 
ing about  a  page  ^.nd  the  rest  of  the  book  is  blank. 
The  first  of  these  bears  the  heading  "Written  at  Col- 
lege, February,  1827,"  and  is  in  the  nature  of  a  com- 
plaint that  he  can  not  follow  his  own  will  as  to  his 
vocation  but  must  submit  to  the  dictation  of  his 
parents  or  guardians. 

The  second  consists  of  a  number  of  verses  written 
on  the  ship  Atlantic  in  a  storm  in  January  1881.  They 
are  sombre  in  their  nature  and  evidently  written  in 
contemplation  of  possible  shipwreck.  One  verse  may 
perhaps  be  quoted: 

"Then  welcome  death,  if  nothing  worse 

Than  from  existence  thus  to  sever, 
I'd  barter  not  man's  earliest  curse 

For  all  life  gives,  and  life  forever; 
Thee — fortune's  sickening  child  may  shun. 

Thee— heroes  brave — to  meet  in  sorrow; 
I  know  no  hope  beyond  this  one, 

I  am  today — and  not  tomorrow." 

The  other  verses  are  in  similar  vein  and  they  seem 
to  indicate  an  agnostic  condition  of  the  mind.  An- 
other is  entitled  **Lines  written  in  a  young  lady's  al- 
bum at  her  repeated  request,  March,  1831."  These  are 
also  deeply  tinged  w4th  melancholy  as  the  following 
verse  will  show: 

"You  spoke — the  soft  tone  of  those  flattering  words 

O'er  this  desolate  heart  is  yet  stealing; 
You  looked— but  you  saw  not  its  festering  chords 

As  they  thrilled  to  a  long  blighted  feeling. 
For  as  the  fond  hope  of  youth,  that  from  love  caught  its  tone, 

And  still,  still  promised  hope  for  the  morrow. 
But  ere  one  short  month  had  made  her  my  own, 

Died  and  left  me  alone  to  my  sorrow." 
20 
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He  was  not  yet  twenty-one  years  of  age  when  he 
wrote  these  lines;  whether  there  had  been  any  foun- 
dation in  his  life  for  the  intimations  of  wrecked  love 
which  they  contain,  or  whether  they  are  simply  an  ex- 
cursion into  that  luxury  of  imaginary  woe  into  which 
the  poetical  mind  so  frequently  turns  without  appar- 
ent cause  I  do  not  know^  The  other  verses  are  entitled 
"The  Exiles,  a  Duet,"  1831,  and  "Occasional  Lines,"  May 
1831;  both  are  serious  in  their  nature  and  in  much  the 
same  vein  as  those  quoted.  Here  his  poetical  efforts 
end,  if  we  except  a  parody  on  Moore's  "Oft  in  the  Stilly 
Night,"  which  is  preserved  among  his  papers  undated 
and  entitled  "Mr.  Ryan's  Song."  The  first  verse  runs 
as  follows: 

"Oft  in  the  stilly  night 

Ere  slumber's  chain  hath  bound  me, 
Fond  memory  brings  the  light 

Of  other  days  around  me. 
The  toasts,  the  lays  of  drinking  days, 

The  bumpers  gay  then  swallowed 
The  nights  we  spent  in  devilment 

The  aching  heads  that  followed. 
Thus  in  the  stilly  night 

When  my  poor  throat  is  roasted 
Fond  memory  brings  the  light 

Of  many  a  health  I've  toasted.'' 

[t  would  be  a  fair  guess  from  this  effusion  that  he 
did  not  allow  the  "festering  chords"  of  his  heart  to 
absorb  his  entire  attention.  Hlackstone  abandoned 
poetry  for  the  law.  Ryan  did  the  same:  I  do  not  think 
there  is  any  just  ground  to  regret  the  decision  in  either 
case. 

Passing  to  his  manuscript  essays  or  lectures  before 
spoken  of,  doubtless  the  most  finished  of  them  is  the 
one  entitled  "Mrs.  Jellyby"  which  was  delivered  as  a 
lecture  a  number  of  times  to  appreciative  audiences. 
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It  was  evidently  written  shortly  after  the  appearance 
of  Dickon's  novel  "Bleak  House."  In  this  lecture  Mrs. 
Jellyby  is  taken  as  the  type  of  the  strongminded  or 
new  woman  who  desires  to  share  the  ballot  with  man. 
After  paying  a  deserved  compliment  to  the  amiable 
personal  character  of  Mrs.  Jellyby  and  suggesting  that 
her  desire  to  share  with  man  his  public  duties  should 
be  examined  without  prejudice,  he  says  that  conserva- 
tism meets  her  with  the  statement  that  her  position 
in  modern  society  is  the  best  possible  position  for  her 
and  could  not  be  improved.  He  then  pays  his  respects 
to  mere  conservatism  in  the  following  inimitable 
manner:  "Pure  conservatism  isalways  wrong,  civiliza- 
tion is  never  fixed.  No  Joshua  has  power  to  stay  the 
course  of  the  human  mind.  Change  is  the  necessity  of 
human  history,  progress  the  duty  of  the  human  race. 
Pure  conservatism  has  no  place  in  the  annals  of  man- 
kind. It  concedes  the  past  but  denies  the  future.  It 
worships  the  actual  but  anathematizes  the  possible. 
Its  creed  is  the  present  because  it  is  the  present.  It 
holds  with  Pope  that  'whatever  is  is  right.'  It  is  a  bi- 
got of  the  present  without  sympathy  with  the  past  or 
prophecy  of  the  future.  Content  where  it  finds  itself, 
pure  conservatism  sits  down  by  the  wayside  while  the 
march  of  civilization  passes  by  and  presses  on  to  the 
promised  land  of  the  future,  guided  on  its  dark  way 
by  faith  in  the  destiny  of  man  as  by  a  pillar  of  fire. 
Civilization  never  pauses  and  the  progress  of  society 
is. the  progress  of  both  sexes.  The  amelioration  of  the 
condition  of  woman  must  keep  pace  through  all  time 
with  the  amelioration  of  society.  The  civilization  of 
both  sexes  is  inseparable.  God  hath  joined  them  to- 
gether and  man  hath  no  power  to  put  them  asunder. 
Conservatism  w^ould  have  given  the  same  answer  to 
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woman  in  any  age  of  the  world."  The  writer  then 
rapidly  sketches  the  great  advance  in  the  position  of 
woman  from  patriarchal  times  to  the  present  coinci- 
dent with  the  advance  of  the  position  of  man,  and  con- 
cedes that  Mrs.  Jellyby  is  right  in  her  insistence  that 
there  must  and  will  be  further  advance  in  woman's 
position  but  suggests  that  mere  change  may  not  be 
piogress  but  may  be  simply  retrogression.  Granting 
that  there  have  been  hardships  in  woman's  position 
especially  as  to  property  rights,  he  proceeds  to  argue 
that  in  God's  economy  men  and  women  were  created 
to  perform  different  not  identical  duties  in  human  life 
and  society.  After  noting  the  evident  differences  in 
the  mental  and  physical  qualities  of  man  and  woman 
he  says,  "These  distinctions  are  not  the  inferiority  of 
one  sex  to  the  other.  What  man  gains  in  general 
force  is  compensated  to  woman  by  the  purer  beauty  of 
her  mental,  moral  and  physical  organization.  It  is  no 
more  woman  and  her  master  than  it  is  man  and  his 
mistress.  The  differences  between  the  sexes  are  not 
the  mere  favoritism  of  nature  to  either  sex,  they  are 
her  exquisite  adaptations  of  the  agent  to  the  function." 

The  writer  then  paints  in  glowing  language  the 
functions  and  position  of  a  woman  as  the  mistress  of 
the  home,  the  first  priestess  and  teacher  of  the  human 
race,  and  shows  that  the  influence  so  wielded  by  her 
is  greater  than  governments  or  philosophies  and  as- 
serts that  every  position  assumed  by  woman  which 
detaches  her  from  the  home  or  lessens  her  adaptation 
for  the  performance  of  the  peculiar  duties  of  the 
home  is  a  sin  against  nature. 

This  is  the  central  idea  of  the  whole  essay,  namely, 
that  the  natural  endowments  and  duties  of  a  man  and 
woman  are  essentially  different  but  at  the  same  time 
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co-ordinate  and  not  inferior  the  one  to  the  other;  that 
God  has  so  designed  the  two  sexes,  and  that  the  at- 
tempt by  one  sex  to  invade  the  province  of  the  other 
is  a  perversion  of  the  divine  purpose,  and  that  hence 
the  attempt  by  woman  to  perform  governmental  du- 
ties which  necessitate  her  practical  abandonment  of 
her  character  as  mistress  of  the  home  and  the  guard- 
ian of  the  cradles  of  the  race  is  not  progress  but  error. 
This  argument  may  perhaps  have  been  as  strongly 
put  by  others  but  I  have  jiever  seen  it. 

Another  essay  entitled  "Faith"  is  an  eloquent  plea 
for  faith  both  in  our  fellow  men  and  in  God  taking 
for  his  text  the  words  of  the  psalmist,  "The  fool  hath 
said  in  his  heart,  'there  is  no  God.'"  The  following 
excerpt  may  be  said  to  be  the  keynote.  "Faith  is  a 
fruitful  mother — hope  and  charity  her  twin  first  born. 
'The  greatest  of  these  is  charity.'  The  greatest  not  the 
first\  greatest  in  degree  not  first  in  order.  Without 
faith  there  is  no  charity.  Faith  comes  before  charity: 
charity  follows  after  faith.  Man  must  believe  before 
he  can  love;  he  loves  only  because  he  believes.  Faith, 
hope  and  charity  all  operate  externally  but  faith  must 
go  before  to  show  the  way  and  hold  the  light.  The 
Apostle  speaks  of  faith  without  charity  but  not  of 
charity  without  faith.  There  may  be  faith  without 
hope  or  charity.  .  .  .  But  there  is  neither  hope  nor 
charity  without  faith  unless  we  believe  there  is  noth- 
ing to  hope,  nothing  to  love." 

The  essay  develops  into  an  argument  in  favor  of 
the  idea  that  the  Episcopal  Church  of  this  country  is 
a  true  branch  of  the  Apostolic  and  Universal  Church 
into  which  should  in  time  be  gathered  the  great  body 
of  the  American  people. 

The  essay  entitled  "Heresy"  opens  with  the  follow- 


Digitized  by  VjOOQIC 


294  Wisconsin  State  Bar  Association 

ing  tribute  to  Christianity:  "It  is  often  said  that 
Christianity  is  the  great  element  of  modern  civiliza- 
tion. It  is  more;  it  is  civilization  itself.  It  is  the 
essential  distinction  between  the  ancient  and  the 
modern  order.  It  found  a  sensual  civilization  and  re- 
placed it  by  a  spiritual.  If  our  civilization  is  imper- 
fect, it  is  because  our  Christianity  is  imperfect.  Pure 
Christianity  would  be  pure  civilization.  It  gave  to 
man  his  great  charter  of  the  freedom  and  immortality 
of  the  soul.  It  gave  him  a^  dignity  and  a  career  far 
above  his  mere  animal  being.  It  redeemed  him  from 
being,  at  his  best,  a  polished  brute.  It  revealed  to 
him  his  soul  and  his  destiny,  and  inspired  his  life  by 
the  knowledge  of  eternity  and  the  sense  of  immor- 
tality. It  revealed  a  new  order  here  and  hereafter. 
As  a  new  civilization  its  effect  has  not  been  upon  the 
Christian  alone.  ...  It  is  abroad  in  the  world  to 
humanize  all  races  and  creeds.  Christianity  has  its 
temporal  as  well  as  its  eternal  uses.  It  not  only  drew 
the  veil  from  before  eternal  truth;  it  also  revealed  to 
man  his  own  nature  and  relations  in  life  and  founded 
the  highest  temporal  philosophy.  Philosophy  has 
sometimes  mistaken  it  for  an  enemy  and  wrestled 
with  it.  But  whatever  in  philosophy  found  a  real 
antagonist  in  Christianity  has  died  the  death  of  error. 
True  philosophy  finds  its  surest  ally  in  Christianity. 
True  philosophy  finds  its  surest  foundation  in  revela- 
tion. Religious  disbelief  has  no  place  in  modern 
philosophy.  Skepticism  not  faith  is  superstition  now. 
Christianity  gave  a  soul  to  philosophy  that  had  no 
soul  before." 

This  essay  is  an  earnest  plea  for  freedom  of  the  in- 
dividual soul  in  matters  of  faith  and  a  protest  against 
any  attempt  to  fetter  the  operations  of  the  mind.     A 
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few  sentences  will  show  its  drift.  "Human  enact- 
ments cannot  control  the  operations  of  the  mind.  The 
soul  is  not  the  subject  of  legislation;  opinion  cannot 
be  imposed  by  law.  The  law  can  operate  on  the  ex- 
ternal manifestations  of  the  thoughts,  passions  and 
feelings  but  it  cannot  operate  on  the  thoughts,  pas- 
sions and  feelings  themselves.  Punishment  of  thought 
may  make  cowards  and  apostates;  it  cannot  make 
converts.  Punishment  affects  us  outwardly,  reason, 
feeling  and  passion  control  us  inwardly.  The  law  may 
torture,  deface  or  kill  the  body,  it  cannot  imprison  the 
mind.  The  soul  is  an  outlaw.  The  spirit  of  man  is  in- 
inviolate.  His  mind  is  sul)ject  to  no  human  authority. 
For  nineteen  centuries  it  has  been,  and  while 
time  lasts  it  will  be  the  most  solemn  right  and  duty 
of  every  intelligent  man  to  study  for  himself  after  his 
ability  the  life  and  teachings  of  Christ,  to  adopt  or  re- 
ject upon  his  own  conscience  the  faith  of  Christ;  and 
adopting  it  to  accomplish  for  himself  w4th  the  aid  of 
all  light  cast  upon  it  by  the  efforts  of  others,  but  in 
submission  to  Christ's  word  only,  a  comprehension  of 
Christ's  religion  and  to  determine  for  himself  within 
and  for  his  ow^n  conscience,  how  far  historical  Chris- 
tianity has  obeyed  or  rebelled  against  the  very  law  of 
Christ  himself." 

The  last  of  the  essays  upon  religious  subjects  is  en- 
titled "The  Crucifixion"  and  is  merely  an  unfinished 
fragment.  It  presents  the  crucifixion  as  the  central 
fact  of  all  human  history.  Let  me  quote  a  few  char- 
acteristic sentences. 

"Thus  centrally  and  momentously  in  history  stands 
the  dread  mystery  of  the  crucifixion;  the  sacrifice  of 
the  incarnate  Son  of  God  to  redeem  man  from  sin  and 
death.    The  imagination  stands  appalled  before  the 
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cross.  The  soul  pales  and  the  heart  quivers  to  think 
of  it.  And  yet  we  cannot  choose  but  contemplate  it. 
We  cannot  study  the  things  of  time  or  eternity  with- 
out it.  Turn  whither  we  may  we  meet  the  awful 
fact,  and  there  is  dread  fascination  in  it.  We  cannot 
escape  it.  We  all  have  a  portion  in  it.  Not  Simon 
of  Gyrene  alone  bore  the  cross  of  our  Lord  after  him. 
Planted  by  God  as  the  monument  of  our  redemption 
we  look  upon  the  cross  with  awe;  but  with  reverence 
which  is  inseparable  from  awe  we  look  into  the  gospel 
of  the  cross  to  study  the  crucifixion." 

Enough  has  perhaps  been  said  of  the  essays  although 
they  present  an  inviting  tield  for  further  considera- 
tion. On  every  page  they  glow  with  wisdom,  wit  and 
eloquence;  but  the  preparation  of  essays  and  lectures 
did  not  form  the  business  of  Judge  Ryan's  life;  he 
was  a  lawyer  first  and  to  his  chosen  profession  he  gave 
the  best  efforts  of  his  genius.  The  essays  were  but 
the  diversions  of  his  all-embracing  intellect. 

His  address  to  the  graduating  law  classes  of  1873 
has  already  been  mentioned.  It  is  a  legal  and  literary 
classic.  There  have  been  many  such  addresses  made 
by  distinguished  men  but  I  have  yet  to  read  one  which 
so  completely  tills  the  ideal  as  this  one.  It  takes  a 
lofty  view  of  the  law  and  of  the  legal  profession.  It 
opens  with  the  sentence  "law  in  its  highest  sense  is 
the  will  of  God!''  This  is  the  keynote  and  from  this 
he  deduces  the  proposition  that  lawyers  and  judges 
who  perform  their  duty  faithfully  are  in  a  true  sense 
the  ministers  of  God's  justice.  *There  it  stands  the 
profession  of  the  law;  subrogated  on  earth  for  the 
angels  who  administer  God's  law  in  heaven;  there  it 
stands,  charged  with  the  peaceful  protection  of  every 
public  right  of  the  state,  of  every  civil  and  religious 
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right  of  the  people  of  the  state;  charged  with  the  se- 
curity and  order  of  society.  In  peace  the  life,  liberty 
and  property  of  the  country,  its  personal  freedom  and 
its  political  symmetry  are  in  its  ultimate  keeping.'' 

I  think  this  address  may  well  be  called  Judge  Ryan's 
literary  masterpiece.  Its  loftiness  of  thought  is  only 
equalled  by  the  magnificence  of  its  rhetoric.  It 
abounds  in  brilliant  epigram;  satire  sparkles  on  its 
pages  like  priceless  jewels  in  a  kingly  crown.  Wit- 
ness his  characterization  of  the  pettifogger  a  part  of 
which  I  quote. 

"Behold  the  pettifogger,  the  blackleg  of  the  law. 
He  is  as  his  name  imports,  a  stirrer  up  of  small  litiga- 
tion, a  wetnurse  of  trifling  grievances  and  quarrels. 
He  sometimes  emerges  from  professional  obscurity 
and  is  charged  with  business  which  is  disreputable 
only  through  his  own  tortuous  devices.  For  the  ver- 
min cannot  forego  his  instincts  even  among  his 
betters.  .  .  .  Indeed  he  is  the  troglodyte  of  the 
law.  He  has  great  cunning,  he  mistakes  it  for  intelli- 
gence. ...  He  knows  all  things.  Nothing  is  new 
to  him.  Nothing  surprises  him.  Nothing  puzzles 
him.  But  it  is  in  the  law  that  his  omniscience  shows 
best.  His  talk  is  of  law  incessjantly.  He  has  a  chronic 
flux  of  law  among  his  followers.  He  prates  law 
mercilessly  to  every  one  except  lawyers.  He  dis- 
courses of  his  practice  and  his  success  to  the  janitor 
of  his  office  and  the  charwoman  who  washes  his  win- 
dows. He  revels  in  demonstrative  absurdity  and 
boasts  of  all  he  never  did.  He  is  the  guide,  philo- 
sopher and  friend  of  vicious  ignorance.  He  is  the 
oracle  of  dulness.  .  .  .  There  is  a  variety  of  the 
animal  known  by  the  classic  name  of  shyster.  He 
has  forced  the  word  into  at  least  one  dictionary  and  I 
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may  use  it  without  offense.  There  is  a  still  lower 
specimen;  the  pettifogger  pettifogged  upon;  a  trofilo- 
dyte  who  penetrates  still  deeper  darkness.  .  .  .  He 
thinks  all  law^yers  are  as  he  but  not  so  smart.  He 
believes  in  the  integrity  of  no  man,  in  the  virtue  of 
no  woman.  He  loves  vice  better  than  virtue.  He 
enjoys  darkness  rather  than  light.  His  habits  of  life 
lead  him  to  the  back  lanes  and  dark  ways  of  the 
world.  He  is  the  counsel  of  guilt.  He  is  the  attorney- 
general  of  crime." 

No  young  lawyer  should  consider  himself  ready  to 
practice  until  he  has  read  this  address.  No  law 
library  should  be  considei'ed  complete  which  does  not 
contain  it.  In  these  days  of  commercialism  in  the  law 
it  would  be  well  if  its  lofty  sentiments  could  be  printed 
in  letters  of  gold  upon  the  doorposts  of  every  law 
school  in  the  land. 

As  has  been  before  said,  Mr.  Ryan  was  a  delegate 
from  Racine  to  the  first  constitutional  convention 
which  assembled  in  Madison  in  1846.  This  may  be 
said  to  have  been  his  introduction  to  the  people  of  the 
young  state.  Few  knew  him  or  appreciated  his  abil- 
ities when  the  convention  opened  but  none  of  his  col- 
leagues doubted  his  great  powers  as  a  debater  and  a 
lawyer  when  it  closed.  He  was  chairman  of  the  Com- 
mittee on  Banking  and  took  strong  ground  against 
banks  of  issue  as  well  as  against  the  granting  of  bank- 
ing powers  to  corporations;  he  also  strongly  opposed 
an  elective  judiciary  on  the  ground  that  the  terms  of 
office  of  judges  should  be  permanent.  The  constitu- 
tion proposed  by  the  convention  was  rejected  by  the 
people  largely  on  account  of  its  restrictions  upon 
banks.  He  was  a  delegate  to  the  democratic  national 
convention  held  in  Baltimore  in  1848,  and  removed  to 
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Milwaukee  in  December  of  that  year.  Here  he  soon 
attained  that  prominence  as  a  lawyer  which  his  abili- 
ties deserved  and  his  services  were  sought  after  in 
many  important  causes.  Among  these  were  a  number 
of  notable  criminal  cases  of  which  the  Radclifife  murder 
case  of  1852  was  perhaps  the  most  celebrated  one.  Tn 
this  case  he  appeared  for  the  prosecution  with  Mr.  A. 
R.  R.  Butler.  Upon  the  defense  there  appeared  Jona- 
than E.  Arnold  and  A.  D.  Smith.  It  was  a  veritable 
battle  of  the  giants,  for  the  four  men  named  were  all 
in  the  very  first  ranks  of  the  Wisconsin  bar.  The 
trial  lasted  for  more  than  two  weeks  and  attracted 
great  crowds,  so  much  so,  that  when  the  evidence  had 
been  taken  the  court  adjourned  to  a  large  public  hall 
in  order  to  accomodate  the  desire  of  the  people  to  hear 
the  great  forensic  duel.  It  was  perhaps  the  greatest 
opportunity  that  Ryan  had  then  had  to  demonstrate 
his  power  and  he  did  not  fail  to  take  advantage  of  it. 
A  few  sentences  from  his  address  to  the  jury  will 
serve  to  give  an  idea  of  its  lofty  tone:  "Life  is  the  gift 
of  God,  yet  one  which  any  however  weak  may  take 
away,  but  which  not  the  united  power  of  all  men  in 
all  countries  and  of  all  times  can  restore.  ...  It 
is  not  that  we  crave  for  the  defendant's  blood  that  we 
stand  here.  We  pity  him.  God  knows  that  we  pity 
him  and  those  that  are  connected  with  him.  But  we 
stand  here  for  the  blood  of  the  living.  It  is  not  for 
the  blood  of  Ross  but  for  the  blood  of  every  one  in  this 
hall  and  in  this  community;  it  is  for  the  blood  of  those 
yet  unborn  and  of  all  who  are  to  live  after  us;  it  is 
that  murder  may  cease,  that  men  may  reflect,  pause, 
turn  cowards  before  they  strike  down  their  fellow- 
men;  it  is  because  the  law  of  God  and  the  law  of  man, 
and  the  safety  and  existence  of  society  demand  it, 
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that  we  stand  here  and  urge  upon  you  the  conviction 
of  this  defendant."  Notwithstanding  a  very  strong 
array  of  circumstantial  evidence  (for  none  had  seen 
the  act)  the  defendant  was  acquitted.  Judge  Levi 
Hubbell,  then  circuit  judge,  and  ex-oflBcio  a  member 
of  the  supreme  court,  was  on  the  bench,  and  so  con- 
vinced was  he  of  Radcliffe's  guilt  that  when  the  ver- 
dict of  acquittal  was  rendered,  he  asked  the  foreman 
in  surprise,  **Is  that  your  verdict?''  "It  is,"  said  the 
foreman;  "Then  may  God  have  mercy  on  your  con- 
sciences," said  the  judge.  This  incautious  remark  of 
Judge  Hubbell  cut  deeply  and  one  of  the  jurymen, 
William  K.  Wilson,  appeared  before  the  legislature  on 
the  26th  of  January,  1853,  and  demanded  the  impeach- 
ment of  Judge  Hubbell  charging  him  with  numerous 
acts  of  oflBcial  misconduct  upon  the  bench.  Thus  was 
initiated  the  first  and  (up  to  the  present  time)  the  l^t 
impeachment  trial  which  the  state  has  witnessed. 
Here  too  Judge  Ryan  was  the  leading  figure,  here  at 
last  he  stepped  fully  and  fairly  into  the  greatest  forum 
of  the  state,  where  every  eye  was  turned  upon  him, 
where  party  passions  and  personal  hatreds  were  turned 
loose  and  where  not  the  future  alone  but  the  distin- 
guished past  as  well  of  one  of  the  state's  most  honored 
sons  hung  trembling  in  the  balance.  Judge  Hubbell 
was  an  ambitious  and  able  man.  He  was  elected 
judge  of  the  second  circuit  composed  of  the  counties 
of  Milwaukee,  Waukesha,  Jefferson  and  Dane  in  1848. 
The  supreme  court  was  then  composed  of  the  circuit 
judges  sitting  together  and  thus  Judge  Hubbell  was 
also  a  member  of  the  supreme  court  and  was  by  the 
choice  of  his  associates  chief  justice  of  that  court  from 
1850  until  January,  1852.  In  1853  the  separate  su- 
preme court  wa>s  organized  but  he  was  never  a  mem- 
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ber  of  that  body.  He  was  a  democrat  in  politics,  and 
that  party  was  then  in  control;  he  was  courteous  and 
dignified  in  manner,  of  great  industry  and  prompt  in 
the  despatch  of  business.  Inspired  by  his  sense  of  per- 
sonal wrong  Wilson  ran  down  every  wandering  rumor 
and  presented  to  the  assembly  a  long  array  of  charges 
and  specifications  covering  almost  every  phase  of  ju- 
dicial misconduct.  The  assembly  resolved  to  report 
articles  of  impeachment  and  appointed  as  managers 
of  the  prosecution  Messrs.  H.  T.  Sanders,  G.  W.  Gate, 
J.  Allen  Barber,  P.  B.  Simpson  and  E.  Wheeler.  The 
managers  employed  Mr.  Ryan  to  conduct  the  case  and 
upon  him  fell  the  brunt  of  the  battle.  His  opening 
arghment  was  made  on  June  13th,  1853,  and  the  trial 
continued  until  July  11th  of  the  same  year.  The  tes- 
timoay  was  voluminous  and  the  legal  questions  aris- 
ing were  many  and  intricate,  but  he  met  all  the  ques- 
tions whether  of  fact  or  law  with  a  quickness  of  mental 
discernment,  a  brilliancy  of  rhetoric  and  a  wealth  of 
learning  that  amazed  his  friends  as  well  as  his  ene- 
mies. Wit  and  satire  sparkled  in  his  speech,  apt  quo- 
tation and  allusion  added  splendor  to  his  diction, 
while  ever  and  anon  merciless  invective  gleamed  like 
the  fabled  sword  Excalibur. 

He  had  need  of  all  his  talents  for  opposed  to  him  was 
Jonathan  E.  Arnold,  his  antagonist  in  the  Radcliffe 
case,  one  of  the  ablest  lawyers  who  ever  graced  the 
bar  of  the  state.  The  result  was  an  acquittal  upon  all 
of  the  charges.  Upon  most  of  the  specifications  the 
majority  for  acquittal  was  large  but  upon  one  the  vote 
stood  twelve  for  conviction  and  twelve  for  acquittal. 
It  is  impossible  to  give  extended  extracts  from  the 
many  addresses  made  by  Judge  Ryan  during  the 
course  of  this  trial,  nor  even  any  adequate  resume. 
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It  was  reported  in  shoithand  and  tills  a  volume  of 
more  than  eight  hundred  pages,  copies  of  which  are 
now  quite  rare.  The  criticism  (and  perhaps  the  only 
criticism)  to  be  made  upon  the  conduct  of  the  case  is 
that  the  charges  were  pressed  with  a  vehemence 
amounting  almost  to  extravagance  and  this  fact  must 
have  gone  far  to  create  sympathy  for  the  accused.  A 
single  extract  from  his  peroration  will  perhaps  serve 
to  demonstrate  all  I  have  said  as  to  the  strength  of 
his  diction  as  well  as  to  the  scathing  power  of  his  in- 
vective. "It  is  a  habit  in  many  of  the  states  to  place 
a  statue  of  justice  upon  their  courthouses  and  Capi- 
tols. It  is  well,  Mr.  President,  that  no  such  statue 
adorns  the  dome  of  this  capitol  before  the  judgment 
in  this  cause  shall  have  settled  the  standard  of  public 
justice  in  this  state.  If  by  your  judgment  this  defend- 
ant is  to  be  the  model  of  judicial  integrity,  his  con- 
duct your  standard  of  judicial  purity,  let  the  statue 
of  justice  be  ordered  for  your  capitol.  But  be  true  to 
your  standard.  Follow  no  false  precedents.  It  is  the 
habit  to  represent  justice  as  a  pure,  young  and  beauti- 
ful maiden,  chastely  and  modestly  robed,  with  her 
eyes  blindfolded,  with  her  virgin  hand  holding  out  the 
pure  scales  of  justice  suspended  and  poised  in  the  open 
light  of  day  before  the  world.  That  has  been  the 
sculptor's  dream  of  justice,  sanctioned  by  the  nations 
of  the  earth.  But  with  a  new  standard  follow  no  old 
precedents.  Ask  your  sculptor  for  no  pure  blinded 
virgin  as  your  ideal  of  justice.  Tell  him  to  erect  upon 
the  dome  of  this  capitol  the  marble  image  of  a  jaded, 
decayed,  broken,  unclean,  diseased,  wanton,  blinking 
from  behind  the  distorted  bandage  put  upon  her  eyes 
to  dupe  the  scruples  of  mankind,  and  reaching  forth 
the  hand  which  has  dropped  the  sword  of  justice,  to 
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put  the  weight  of  avarice  and  lust  and  every  unclean 
passion  into  the  scales  to  bear  down  truth  and  right." 
Two  cases  of  great  state  and  even  national  import- 
ance rapidly  followed  the  impeachment  trial,  the  first 
being  the  Booth  case  in  1854  where  the  question 
whether  the  fugitive  slave  law  of  the  United  States 
was  constitutional  was  raised  as  well  as  the  question 
whether  a  state  court  could  discharge  on  habeas  corpus 
a  person  under  prosecution  in  the  courts  of  the  United 
States  for  violation  of  the  law.  This  case  created 
great  excitement  throughout  the  state.  Byron  Paine 
appeared  for  Booth  and  took  the  extreme  state  rights 
position  to  the  effect  that  a  state  court  could  not  only 
declare  a  law  of  the  United  States  unconstitutional 
and  release  a  prisoner  of  the  United  States  on  that 
ground  but  that  its  judgment  could  not  be  reviewed 
by  any  court.  Mr.  Ryan  appeared  for  the  United 
States  and  controverted  with  his  accustomed  ability 
this  dangerous  doctrine.  Mr.  Paine's  view  was  pre- 
sented with  an  ability  which  Judge  Ryan  himself  later 
admitted  most  gracefully  and  the  court  coincided  with 
it,  and  even  went  so  far  as  to  refuse  to  transmit  the 
record  to  the  supreme  court  of  the  United  States  in 
response  to  a  writ  of  error.  Both  the  legislature  and 
the  people  endorsed  the  action  of  the  court  and  thus 
strangely  enough  Wisconsin  stood  in  line  with  South 
Carolina  upon  the  question  of  state  rights.  The  su- 
preme court  of  the  United  States  however  reversed 
the  decision  and  by  reason  of  this  reversal  and  the  re- 
sult of  the  Civil  War  which  soon  followed,  the  doc- 
trine has  been  relegated  to  the  lumber  room  of  the 
past  and  Judge  Ryan's  position  fully  vindicated.  The 
second  case  was  the  case  of  Bashford  vs.  Barstow 
which  was  brought  in  the  supreme  court  early  in  1856 
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and  involved  the  office  of  governor  of  the  state,  it  being 
claimed  that  Barstow's  apparent  election  by  a  small 
plurality  was  based  upon  false  and  manufactured  re- 
turns from  remote  districts.  Here  Judge  Ryan  ap- 
peared for  Bashford  the  republican  contestant  and 
triumphantly  vindicated  the  cause  of  honest  and  fair 
elections.  Bashford  was  shown  to  have  been  elected  and 
was  seated  by  the  court.  Mr.  Ryan  was  criticized  by 
some  of  his  party  friends  for  appearing  on  behalf  of 
Bashford  and  is  said  to  have  replied:  "I  am  a  democrat. 
I  was  almost  born  a  democrat.  My  appearance  here  on 
the  part  of  a  shanghai  client  has  led  to  some  remarks. 
I  am  not  aware  that  I  have  any  general  retainer  from 
the  democratic  party.  If  to  keep  with  my  party  all 
principle  must  be  sacrificed,  if  I  cannot  be  true  to 
honesty,  true  to  truth,  without  losing  caste  with  my 
party — then  the  party  may  go." 

In  addition  to  the  cases  of  state  and  national  impor- 
tance which  I  have  mentioned  Judge  Ryan  had  his 
share  of  important  private  litigation  in  which  his  tal- 
ents were  utilized  to  the  full.  It  is  time,  however, 
that  attention  should  be  paid  to  his  judicial  labors,  for 
these  were  doubtless  the  crowning  glory  of  his  life  and 
by  these  he  will  be  best  known  to  posterity. 

Judge  Ryan  came  to  the  bench  in  June,  1874.  By 
chapter  273  of  the  laws  of  1874,  commonly  known  as 
the  Potter  law,  the  legislature  of  the  state  had  under- 
taken to  establish  maximum  rates  for  the  carriage  of 
passengers  and  freight  by  railroads  in  the  state  and 
forbid  the  exaction  of  any  higher  rates.  The  law  had 
been  ignored  by  the  railway  company  on  the  ground 
that  their  charters  formed  inviolable  contracts  with 
the  state  which  could  not  be  impaired  by  any  act  of 
the  legislature,  in  other  words  that  the  legislature  had 
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no  power  to  fix  rates.  Early  in  July,  1874,  the  attor- 
ney general  of  the  state,  Hon.  A.  Scott  Sloan,  filed  in- 
formations in  the  supreme  court  and  moved  for  writs 
of  injunction  against  the  Chicago  and  Northwestern 
and  the  Chicago,  Milwaukee  and  St.  Paul  railway  com- 
panies to  restrain  them  from  violating  the  law  by 
charging  greater  rates  for  the  carriage  of  passengers 
and  freight  than  were  permitted  by  the  act.  The  cases 
were  of  vast  importance  to  the  railway  companies  and 
they  well  appreciated  the  fact.  Numerous  able  coun- 
sel appeared  for  the  companies  and  the  two  motions 
were  argued  together  in  August,  the  arguments  occu- 
pying a  week.  The  main  question  in  the  case  was  of 
course  the  question  of  the  power  of  the  legislature  to 
affect  the  original  charters  of  the  companies  at  all,  but 
in  addition  to  this  there  were  a  number  of  difficult 
questions  concerning  the  practise  adopted  and  the  jur- 
isdiction of  the  supreme  court  under  the  constitution 
which  were  argued  with  great  ability  and  were  now 
presented  for  the  first  time.  The  motions  were  de- 
cided Sept.  15,  1874,  in  an  opinion  written  by  Judge 
Ryan  and  filling  eighty-five  pages  in  the  official  re- 
ports. It  was  his  first  opinion,  and  I  am  not  sure  but 
it  was  his  greatest.  Certainly  had  he  written  no  other 
this  alone  would  have  amply  demonstrated  his  learn- 
ing and  ability  and  given  him  high  rank  as  a  jurist. 
All  the  questions  raised  are  treated  in  a  style  which 
betrays  not  only  the  master  hand  of  the  great  lawyer 
but  the  lucidity  and  eloquence  of  the  great  orator. 
The  law  was  fully  sustained.  The  opinion  was  read 
at  length  from  the  bench  by  the  Chief  Justice,  a  pro- 
ceeding which  was  unusual  in  the  court  and  consumed 
nearly  or  quite  the  entire  day.    It  left  no  substantial 
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question  undecided  and  in  fact  terminated  the  entire  lit- 
igation. The  railroad  companies  recognized  the  futil- 
ity of  further  litigation  and  proceeded  to  obey  the  law. 
It  would  be  impossible  to  give  any  adequate  idea  of 
the  opinion  by  isolated  extracts.  It  must  be  read  to 
be  appreciated;  but  I  can  not  forbear  quoting  briefly 
from  that  part  of  the  opinion  touching  upon  the 
remedy  by  injunction  which  seems  especially  interest- 
ing in  view  of  the  discussion  raised  in  recent  years 
concerning  what  is  called  "government  by  injunction." 
After  noting  the  marvelous  growth  in  wealth  and 
power  of  modern  corporations,  he  says,  "It  would  have 
been  a  mockery  of  justice  to  have  left  corporations, 
counting  their  capital  by  millions,  their  lines  of  rail- 
road by  hundreds  and  even  sometimes  by  thousands  of 
miles,  their  servants  by  multitudes,  their  customers 
by  the  active  members  of  society,  subject  only  to  the 
common  law  liabilities  and  remedies  which  were  ade- 
quate protection  against  turnpike  and  bridge  and  ferry 
companies  in  one  view  of  their  relations  to  the  public; 
and  in  another  view  to  the  same  liabilities  and  reme- 
dies which  were  found  sufficient  for  common  carriers 
who  carried  passengers  by  a  daily  line  of  stages  and 
goods  by  a  weekly  wagon,  or  both  by  a  few  coasting 
or  inland  craft,  with  capital  and  influence  often  less 
than  those  of  a  prosperous  village  shopkeeper.  The 
common  law  remedies,  sufficient  against  these  were, 
in  a  great  degree,  impotent  against  the  great  railway 
companies,  always  too  pow^erf ul  for  private  right,  often 
too  powerful  for  their  own  good.  It  was  in  these  cir- 
cumstances that  the  English  courts  of  equity  applied 
their  restraining  jurisdiction  at  public  or  private  suit 
and  laid  on  these  great  companies  the  strong  hand  of 
equitable  control.     And  all  England  had  occasion  to 
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bless  the  courage  and  integrity  of  her  great  judges 
who  used  so  ably  and  so  freely  and  so  beneficially  the 
equity  writ,  and  held  great  corporations  to  strict  re- 
gard to  public  and  private  right.  Every  person  suf- 
fering or  about  to  suffer  their  oppression  by  a  disre- 
gard of  corporate  duty  may  have  his  injunction. 
When  their  oppression  becomes  public,  it  is  the  duty 
of  the  attorney  general  to  apply  for  the  writ  on  behalf 
of  the  public." 

The  case  of  Drake  vs.  Doyle  arising  in  1876  was  per- 
haps quite  as  important  as  the  railroad  cases.  It  in- 
volves the  question  of  the  power  of  the  state  to  im- 
pose conditions  upon  foreign  corporations  desiring  to 
transact  business  in  this  state  and  seemed  to  involve 
also  a  direct  conflict  with  a  decision  previously  made 
by  the  supreme  court  of  the  United  States.  It  arose 
in  this  wise:  by  chapter  56  of  the  laws  of  1870  the 
legislature  of  Wisconsin  had  provided  that  a  foreign 
insurance  company  might  be  licensed  to  do  business  in 
this  state  upon  filing  with  the  secretary  of  state  docu- 
ments among  which  was  an  agreement  not  to  remove 
any  actions  brought  against  it  to  the  United  States 
courts.  The  Home  Insurance  Company  of  New  York 
had  filed  the  agreement  and  received  its  license  and 
then  when  suit  was  brought  against  it  in  the  state 
court  had  petitioned  that  court  to  remove  the  case  to 
the  United  States  court  under  the  act  of  congress  pro- 
viding for  such  removal.  The  court  denied  the  peti- 
tion, tried  the  case  and  rendered  judgment  for  the 
plaintiff  and  the  supreme  court  of  Wisconsin  on  appeal 
affirmed  the  judgment  in  an  opinion  by  Chief  Justice 
Dixon  on  the  ground  that  it  was  perfectly  competent 
for  the  insurance  company  to  waive  its  right  of  re- 
moval and  that  the  courts  would  enforce  its  agreement 
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to  that  effect.  This  case  went  to  the  supreme  court 
of  the  United  States  and  the  judgment  was  reversed 
by  a  divided  court,  the  majority  holding  that  the 
statute  was  an  obstruction  to  the  right  of  a  citizen  of 
another  state  to  remove  a  case  to  the  United  States 
courts  guaranteed  by  the  federal  constitution  and 
hence  void.  Insurance  Co.  vs.  Morse,  20  Wallace  445. 
In  1872  by  chapter  64  of  the  laws  of  that  year  the 
legislature  of  Wisconsin  passed  another  act  providing 
that  if  any  foreign  insurance  company  made  a  peti- 
tion to  remove  an  action  pending  against  it  to  the 
United  States  court  its  license  to  do  business  in  this 
state  should  be  immediately  revoked  by  the  secretary 
of  state.  Action  having  been  brought  in  the  state 
court  against  the  Continental  Insurance  Company  of 
New  York  it  made  its  petition  for  removal  to  the 
United  States  court  and  the  case  was  removed.  There- 
upon a  private  citizen  applied  to  the  supreme  court 
of  this  state  for  a  writ  of  mandamus  compelling  the 
secretary  of  state  to  revoke  the  license  of  the  company 
for  this  violation  of  its  agreement.  At  first  blush  it 
would  seem  that  the  case  of  Insurance  Company  against 
Morse  was  decisive  on  the  question  but  the  court  held 
in  a  very  learned  and  persuasive  opinion  by  the  chief 
justice  that  the  case  was  not  decided  by  the  Morse 
case  and  that  the  state  having  power  to  entirely  ex- 
clude foreign  corporations  had  necessarily  power  to 
license  them  to  enter  the  state  upon  condition  of  their 
forebearing  to  exercise  a  right  and  revoke  that  license 
upon  their  attempting  to  exercise  it.  The  importance 
of  the  case  and  the  gravity  of  the  situation  was  fully 
recognized  but  there  was  no  attempt  to  gloss  over  or 
evade  the  points  involved.  The  opinion  was  an  un- 
answerable argument  based  upon  decisions  rendered 
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by  the  supreme  court  of  the  United  States  itself.  Of 
course  the  case  was  at  once  taken  to  the  supreme 
court  of  the  United  States  and  that  court  while  an- 
nouncing that  the  Morse  case  was  not  overruled,  in 
fact  receded  from  the  position  taken  in  that  case  and 
affirmed  the  judgment  of  the  supreme  court  of  Wis- 
consin. The  result  was  not  only  a  victory  for  the 
state  vindicating  its  right  of  effective  control  over 
foreign  corporations  but  also  a  rare  tribute  by  the 
greatest  judicial  tribunal  of  the  nation  to  the  reason- 
ing powers  of  Chief  Justice  Ryan. 

Great  constitutional  cases  are  however  not  very  fre- 
quent even  in  courts  of  last  resort.  The  great  mass 
of  litigation  concerns  merely  private  rights  and  re- 
quires the  application  of  very  ordinary  legal  princi- 
ples; it  gives  neither  opportunity  nor  excuse  for 
bursts  of  eloquence.  The  desideratum  in  such  cases 
is  a  clear  and  accurate  statement  of  legal  principles 
and  a  logical  demonstration  of  their  application  to 
the  case  in  hand  rather  than  a  display  in  rhetoric. 
Yet  even  in  such  cases  it  must  be  admitted  that  fitting 
language  and  faultless  diction  adds  materially  to  the 
strength  and  convincing  character  of  the  opinion. 

A  few  extracts  will  show  that  Judge  Ryan  was  not 
lacking  in  this  regard.  Thus  in  the  Craker  case,  com- 
monly known  as  the  "Kissing  case,"  where  a  young 
lady  passenger  on  an  accomodation  train  was  forcibly 
kissed  by  the  conductor  and  sued  the  railway  company 
for  damages,  the  following  very  conclusive  argument 
occurs  in  the  opinion  of  the  chief  justice.  After  not- 
ing the  argument  made  by  the  railway  company  that 
it  might  have  been  liable  had  the  young  lady  not  been 
protected  by  the  conductor  from  assault  by  a  third 
person,  but  was  not  liable  when  its  own  employee 
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made  the  assault,  he  says:  "It  is  contended  .  .  . 
as  we  understood  it,  that  if  one  hires  out  his  dog  to 
guard  sheep  against  wolves,  and  the  dog  sleeps  while 
the  wolf  makes  way  with  a  sheep,  the  owner  is 
liable;  but  if  the  dog  play  wolf  and  devour  the  sheep 
himself,  the  owner  is  not  liable.  The  bare  statement 
of  the  proposition  seems  a  redudio  ad  absurdum. 
The  radical  diflBculty  in  the  argument  is  that  it  limits 
the  contract.  The  carriers'  contract  is  to  protect  the 
passenger  against  all  the  world;  the  appellant's  con- 
struction is  that  it  was  to  protect  the  passenger  against 
all  the  world  except  the  conductor  whom  it  appointed 
to  protect  her,  reserving  to  the  shepherd's  dog  a  right 
to  worry  the  sheep.  No  subtleties  in  the  books  could 
lead  us  to  sanction  so  vicious  an  absurdity!" 

In  Wight  vs.  Rindskopf  where  the  question  was 
w^hether  services  rendered  by  a  lawyer  in  endeavoring 
to  influence  a  public  prosecutor  so  that  the  client 
might  escape  with  a  minimum  punishment  could  be 
recovered  for  as  legal  services,  it  was  held  that  such  a 
contract  was  against  public  policy  and  sound  morals 
and  could  not  be  the  basis  of  a  contract  to  pay  for 
them;  in  the  opinion  it  is  said,  "The  profession  of  the 
law^  is  not  one  of  indirection,  circumvention  or  in- 
trigue. It  is  the  function  of  the  profession  to  promote 
not  to  obstruct  the  administration  of  justice.  In  liti- 
gation, a  lawyer  becomes  the  alter  ego  of  his  client; 
and  professional  retainer  rests  in  absolute  and  sacred 
confidence.  But  the  duty  imposed  by  professional  re- 
tainer is  direct  and  open.  Professional  function  is  ex- 
ercised in  the  sight  of  the  world.  Professional  learn- 
ing and  skill  are  the  only  true  professional  strength. 
Forensic  ability  is  the  only  true  professional  influence 
on  the  course  of  justice.    Private  preparation  goes  to 
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this  only  as  sharpening  the  sword  goes  to  battle.  Pro- 
fessional weapons  are  wielded  only  in  open  contest. 
No  weapon  is  professional  which  strikes  in  the  dark. 
The  work  of  the  profession  is  essentially  open  because 
it  is  essentially  moral.  No  retainer  in  wrong  is  pro- 
fessional. A  lawyer  may  devote  himself  profession- 
ally to  the  legitimate  business  of  his  client  but  he  can 
not  be  retained  in  what  may  not  be  rightfully  and  law- 
fully done.  He  may  defend  a  wrong  done  in  the  past 
but  he  can  not  be  privy  to  the  doing  of  a  wrong  in  the 
present.  The  profession  is  not  sinless  but  its  sins  are 
all  unprofessional.  When  a  member  of  the  bar  is 
privy  to  the  wrongdoing  of  his  client  he  is  his  client's 
accomplice,  not  his  lawyer." 

Sometimes  {though  rarely)  a  play  of  wit  lightens 
the  opinion  as  in  the  case  of  Vassau  vs.  Thompson 
where  a  man  was  sued  because  his  dog  worried  a  cow 
to  death.  In  a  dissenting  opinion  in  this  case  he  says, 
"The  subject  of  the  complaint  is  a  dog  and  a  cow, 
hereditary  enemies  since  the  days  of  the  House  that 
Jack  built.  But  in  this  case  it  was  the  dog  that  killed 
the  cow.  ...  It  would  be  a  violent  and  irrational 
presumption  that  either  human  or  brute  servant, 
trained  to  a  particular  vice  by  a  master  whom  he  loves 
and  reverences  would  never  indulge  in  the  vice  for  his 
own  gratification  without  orders.  Habit  becomes  a 
second  nature  and  this  dog  presumably  acquired  a  per- 
sonal taste  for  oxtail." 

'  When  the  conduct  of  client  or  counsel  called  for  re- 
buke he  was  apt  to  administer  it  in  scathing  language, 
yet  he  could  be  gentle  as  the  following  instance  de- 
monstrates. An  eminent  lawyer  of  Milwaukee  when 
defeated  in  an  important  case  made  a  motion  for  re- 
hearing and  opened  his  brief  with  the  following  sen- 
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tence:  "The  series  of  misfortunes  which  I  have  latterly 
met  with  at  the  hands  of  this  court,  has  shaken  my 
confidence  in  the  result  of  any  effort  I  may  make  to 
convince  the  court  or  to  obtain  its  favorable  judgment 
in  any  case  where  a  serious  contest  is  possible."  After 
quoting  this  sentence  the  chief  justice  says:  'The  fact 
may  be  as  stated  though  the  late  volumes  of  reports 
do  not  quite  appear  to  verify  it.  But  the  suggestion 
is  not  fair  either  towards  the  learned  counsel  himself 
or  toward  the  court.  For  it  may  be  an  imputation  of 
failure  in  the  intelligent  discharge  of  duty  equally  to 
either.  It  does  not  seem  to  have  occurred  to  the 
learned  counsel  that  the  misfortune  of  which  he  com- 
plains may  be  attributable  to  his  clients  or  to  the  work 
which  they  give  him  to  do.  A  great  judge  once  said 
that  great  lawyers  were  frequently  unsuccessful  for 
the  reason  that  being  generally  expensive  luxuries, 
they  are  apt  to  be  employed  only  in  desperate  cases. 
This  may  be  the  occasion  of  the  learned  counsel's 
complaint  and  his  consolation." 

Extracts  from  his  opinions  might  be  multiplied  al- 
most indefinitely  to  show  how  he  illumined  every 
legal  question  which  he  discussed,  however  insignifi- 
cant it  might  be,  but  time  and  space  forbid.  Singu- 
larly enough  his  opinions  may  be  searched  almost  if 
not  quite  in  vain  foi  any  examples  of  the  vehement 
language  or  extravagant  statement  which  were  so 
frequent  with  him  as  an  advocate,  and  this  notwith- 
standing the  fact  that  his  health  was  shattered  by 
disease.  Either  his  elevation  to  the  supreme  bench 
had  sobered  him  or  his  exalted  ideas  of  the  proper 
functions  of  a  judge  had  made  him  more  careful  and 
considerate. 

Chief  Justice  Cole  has  borne  testimony  to  the  fact 
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that  in  the  consultation  room  he  was  uniformly  court- 
eous to  his  associates,  alwaj^s  the  calm  dignified  judge, 
freely  expressing  views  and  discussing  all  questions 
of  law  and  fact  with  the  manifest  desire  of  reaching 
the  right  result.  The  truth  of  this  statement  seems 
to  be  borne  out  by  the  character  of  his  opinions.  Ex- 
Senator  Vilas  says  of  them:  "His  opinions  were  not 
only  profound  but  profoundly  beautiful  in  every  cir- 
cumstance which  excites  the  admiration  of  a  lawyer. 
It  is  matter  of  no  wonder  that  a  great  university  of 
the  land  has  chosen  them  for  recommendation  to 
students  of  law  and  models  of  the  purity,  beauty  and 
strength  of  the  English  tongue.  They  will  carry  his 
name  with  growing  honor  to  generations  of  students 
and  lawyers  yet  unborn." 

On  the  13th  day  of  October,  1880,  he  left  the  bench 
when  a  case  was  called  in  which  one  of  the  parties 
had  been  his  client.  The  next  day  he  sent  word  to 
his  colleagues  that  he  was  ill,  and  on  the  19th  day  of 
October  he  died.  He  had  wished  to  die  "with  the 
harness  on"  and  heaven  granted  his  desire.  There 
was  no  dreary  w^aiting  for  release  no  slow  decay  of 
mind  and  brain;  his  wonderful  intellectual  powers 
unimpaired,  the  matchless  eloquence  of  tongue  and 
pen  were  still  his  in  all  their  perfection;  but  the  body 
was  weary,  disease  had  racked  it  sorely,  and  storms  of 
passion  had  enfeebled  it;  the  mysterious  veil  which 
separates  us  from  the  other  world  was  drawn  aside 
for  a  moment  and  the  great  but  storm-tossed  spirit  of 
Edward  George  Ryan  passed  into  the  presence  chamber 
of  the  Creator. 
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UNIFORMITY  OF  THE  LAW. 


BY   GEORGE   H.    N0YE8,   PRESIDENT    OF    THE    ASSOCIATION. 


Gentlemen  of  the  State  Bar  AHsociation  of  Wisconsin: 

One  of  the  objects  of  this  Association,  as  stated  in 
the  constitution,  is  "to  increase  the  usefulness  and  in- 
fluence of  the  profession  of  the  law."  Opinions  will 
differ  as  to  how  this  may  best  be  done.  There  are 
those  among  our  number  who  will  say  that  the  great- 
est influence  of  the  lawyer  is  shown  by  his  respect  for 
precedent  and  his  adherence  to  the  stable  and  settled 
principles  of  the  past.  From  this  view-point  it  may 
be  truly  said  that  the  bench  and  the  bar  are  the  "last 
entrenchment  of  conservatism."  Others  in,  as  well  as 
out  of,  the  profession  will  say  that  its  influence  is 
greatest  in  the  reforms  that  tend  to  the  progress  of 
the  law  and  the  betterment  of  social  and  political 
conditions.  Improvements  in  the  law  almost  of  neces- 
sity must  be  made  under  the  leadership  of  lawyers 
who  by  their  education  and  professional  experience 
know  what  is  needed  and  have  the  training  requisite 
to  put  enactments  in  certain  language  and  proper 
form. 

Thus  we  have  "stand-patters"  and  we  have  "re- 
visioners"  among  us.  There  is  room  in  the  profession 
for  both.  There  is  a  place  each  may  fill  with  honor 
and  usefulness.  The  end  to  be  attained,  however, 
should  be  alike,  no  matter  how  much  difference 
of  opinion  may  exist  as  to  the  best  means  to  accom- 
plish it.    Such  end  should  be  the  administration  of 
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justice.  To  attain  this  requires  enforcement  of  the 
existing  law.  Such  enforcement  must  be  prompt. 
To  secure  it,  the  law  should  be  certain  and  easily 
understood.  Its  machinery  should  be  simple  aud  run 
with  the  least  friction  possible.  One  of  the  great 
speeches  of  Lord  Mdcaulay  was  made  in  the  House  of 
Commons  in  1833  in  favor  of  the  better  government 
of  India.  He  had  assisted  in  the  preparation  and  was 
urging  the  passage  of  the  bill  providing  for  a  code  of 
laws  for  that  colony.  Several  systems  of  laws  widely 
differing  from  one  another  prevailed  throughout  the 
country.  The  Mussulman  relied  upon  his  Koran. 
The  Hindoo  appealed  to  his  book  of  Institutes.  The 
Englishman  had  brought  his  Statute  book  and  his 
Term  Reports.  The  law  was  in  a  state  of  confusion 
and  conflict.  "It  is  time,"  Macaulay  said,  "that  the 
magistrate  should  know  what  law  he  is  to  administer, 
that  the  subject  should  know  under  what  law  he  is  to 
live.  We  do  not  mean  that  all  the  people  of  India 
should  live  under  the  same  law.  We  know  how  de- 
sirable that  object  is;  but  we  also  know  that  it  is  un- 
attainable. We  know  that  respect  must  be  paid  to 
feelings  generated  by  difference  of  religion,  of  nation 
and  of  caste.  Much  I  am  persuaded  may  be  done  to 
assimilate  the  different  systems  of  law  without  wound- 
ing those  feelings.  But  whether  we  assimilate  those 
systems  or  not,  let  us  ascertain  them;  let  us  digest 
them.  We  propose  no  rash  innovation.  We  wish  to 
give  no  shock  to  the  prejudices  of  any  part  of  our  sub- 
jects. Our  principle  is  simply  this:  Uniformity  where 
you  ran  have  it;  diversity  where  you  fuust  have  it;  but 
in  all  cases  certainty." 

The  Declaration  of  Rights  in  the  first  article  of  the 
Constitution  of  Wisconsin  puts  the  matter  in  a  clear 
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light:  "Every  person  is  entitled  to  a  certain  remedy 
in  the  law  for  all  injuries  or  wrongs  which  he  may  re- 
ceive in  his  person,  property  or  character;  he  ought 
to  obtain  justice  freely,  and  without  being  obliged  to 
purchase  it, — completely  and  without  denial,  promptly 
and  without  delay,  conformably  to  the  laws.'' 

Sir  Arthur  Conan  Doyle,  speaking  before  the 
Authors'  Club  in  London  recently,  is  reported  to  have 
made  these  pertinent  remarks  on  the  subject  of  the 
alleged  increase  of  crime  in  this  country  and  the 
failure  to  punish  it:  "I  believe  there  is  no  greater 
boon  to  a  nation  than  a  strong  system  of  law,  strongly 
administered.  I  believe  there  is  no  greater  curse  than 
a  lax  system,  laxly  administered."  President  Roose- 
velt, in  his  recent  message  to  congress,  alluding  to 
the  popular  criticism  of  the  law's  delays  by  means  of 
the  systems  of  procedure  in  the  courts,  said:  "No  sub- 
ject better  warrants  the  attention  of  congress.  Indeed, 
no  subject  better  warrants  the  attention  of  the  bench 
and  the  bar  throughout  the  United  States." 

What,  then,  is  the  law,  which  it  is  asserted  should 
be  clear  and  certain,  strongly  administered  and 
promptly  enforced?  There  are  in  this  country  a  hun- 
dred practically  independent  jurisdictions.  What  is 
the  law?  is  a  question  which  cannot  be  answered  ex- 
cept as  with  these  hundred  tongues  speaking'  at  once. 

So  this  question  I  shall  not  atempt  to  explain,  much 
less  to  answer.  Nor  do  I  intend  to  discuss  the  ques- 
tion of  codification.  That  subject  will  be  for  discus- 
sion at  tomorrow's  session  of  the  association.  My 
purpose  is  to  call  your  attention  to  some  of  the  diver- 
sities and  uncertainties  of  the  law  and  to  what  has 
been  done  and  still  may  be  done  to  promote  its  uni- 
formity. 
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Seventy  years  ago  Justice  Story  published  his  com- 
mentaries on  the  Conflict  of  Laws.  The  subject  had 
prior  to  that  time  never  been  systematically  treated 
by  common  law  writers  in  England  or  in  this  country. 
The  Law  of  Nations  had  been  a  slow  growth  under 
the  influences  of  commerce  and  civilization.  But  the 
settlement  and  development  of  America,  and  the  ex- 
tension of  the  British  Colonial  system,  as  well  as  the 
increase  of  international  travel  and  trade,  all  contrib- 
uted to  the  formation  of  a  code  of  principles  recog- 
nized as  a  system  of  international  law.  The  union  of 
a  national  government  w-ith  a  union  of  many  inde- 
pendent state  governments  in  this  country  early  de- 
veloped very  intricate  and  delicate  questions  involv- 
ing private  relations,  rights  and  conditions  between 
the  citizens  of  the  different  jurisdictions,  calling  upon 
the  courts  for  administration  of  extra  territorial  rules 
and  principles.  Thus  arose  the  branch  of  jurisdiction 
known  as  Private  International  law. 

Mr.  Justice  Gray  in  a  leading  case  thus  classifies  the 
two  subjects:  "International  law,  in  its  widest  and 
most  comprehensive  sense,  including  not  only  ques- 
tions of  right  between  nations,  governed  by  what  has 
been  appropriately  called  the  law  of  nations,  but  also 
questions  arising  under  what  is  usually  called  private 
intenifithnal  latv,  or  the  coHfiirt  of  laws,  and  concern- 
ing the  rights  of  persons  within  the  territory  and  do- 
minion of  one  nation,  by  reason  of  acts,  private  or 
public,  done  within  the  dominion  of  another  nation — 
is  part  of  our  law,  and  must  be  ascertained  and  admin- 
istered by  the  courts  of  justice,  as  often  as  such  ques- 
tions are  presented  in  litigation  between  man  and 
man,  duly  submitted  to  their  determination." 

A  question  of  private  international  law  may  be  de- 
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cided  by  the  courts  of  the  couotry  or  state  in  which 
the  question  comes  up  for  adjudication.  A  question, 
however,  of  public  international  law  can  be  settled 
only  through  diplomatic  channels  or  by  war.  There 
is  yet  no  independent  judicial  tribunal  to  decide  such 
questions. 

But  the  leading  continental  nations  of  Europe  have 
during  the  last  decade  been  engaged  in  promoting 
harmony  in  international  law.  Four  conferences 
have  been  held  at  the  Hague,  the  first  in  1893  and  the 
last  in  May,  1904,  with  a  view  to  prevent  or  lessen  the 
conflict  of  laws  on  those  subjects  in  which  continental 
Europe  has  a  common  and  important  interest.  As  a 
result  of. these  international  conferences  an  agree- 
ment has  been  reached  whereby  fifteen  or  more  of  the 
nations  represented  officially  have  agreed  on  a  uniform 
method  of  judicial  procedure  in  many  cases  and  have 
adopted  a  code  of  international  law  touching  the  im- 
portant subjects  of  marital  relations,  guardianship,  in- 
sanity, bankruptcy  and  succession  testate  and  intes- 
tate. Great  Britain  has  thus  far  declined  to  partici- 
pate in  these  conferences  or  to  be  bound  by  the  agree- 
ments reached,  owing  largely  to  the  dissimilarity 
between  her  systems  of  law  and  procedure  and  those 
of  the  nations  of  Continental  Europe. 

More  important  even  than  these  conferences  of  Con- 
tinental Europe  was  the  great  assembly  in  July,  1899, 
at  the  Hague,  of  twenty-six  nations,  comprising,  in 
fact,  all  the  world,  with  the  exception  of  Central  and 
South  America,  and  the  establishment  at  such  first 
Congress  of  the  Nations  of  the  Hague  Tribunal  of  In- 
ternational Arbitration.  An  invitation  has  gone  forth 
from  the  president  of  the  United  States  to  all  nations 
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for  a  second  great  convention  at  that  historic  place. 
A  philanthropic  American  has  contributed  a  fund  for 
the  construction  at  the  Hague,  upon  laud  donated  by 
the  Dutch  government,  of  an  international  court-house 
for  the  sessions  of  a  permanent  peace  tribunal  to  try 
and  decide  according  to  law  all  questions  covered  by 
the  legislation  of  a  World's  Congress.  At  no  time  in 
history  has  the  movement  for  disarmament  and  for 
the  establishment  of  an  international  court  for  the 
settlement  of  all  international  disputes  by  the  peace- 
ful means  of  jurisprudence  been  so  concerted  and  vig- 
orously endorsed.  And  it  may  be  further  said  in  truth 
that  no  class  or  body  of  men  has  done  more  to  inaug- 
urate and  promote  this  movement  than  the  jurists  and 
lawyers  of  the  several  civilized  nations  of  the  world. 
But  whether  we  have  an  international  court  to  ad- 
minister public  international  law  or  must  confine  our- 
selves to  the  enforcement  of  private  international 
law  by  the  judicial  tribunals  as  now  established,  the 
conflict  of  law  between  nations  and  states  must  be 
taken  into  account.  This  conflict  arises  from  the 
doctrine  of  national  and  of  state  sovereignty.  *'No 
law  has  any  effect,  of  its  own  force,  beyond  the  limits 
of  the  sovereignty  from  which  its  authority  is  de- 
rived." It  operates  in  another  jurisdiction  only  by 
the  law  of  the  comity  of  nations.  "Comity"  is  neither 
a  matter  of  absolute  obligation  on  the  one  hand,  nor 
of  mere  courtesy  and  good  will  on  the  other.  It  is 
the  recognition  which  one  nation  allows  within  its 
territory  to  the  legislative,  executive  or  judicial  acts 
of  another,  having  due  regard  both  to  international 
duty  and  convenience  and  to  the  rights  of  its  own 
citizens  or  of  other  persons  who  are  under  the  pro- 
tection of  its  laws. 
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There  is  scarcely  any  doctrine  of  the  law  which,  so 
far  as  respects  exact  statement,  is  in  a  more  uncer- 
tain condition  than  that  which  relates  to  this  subject. 

Justice  Story  defined  it  as  follows:  "Comity  is  and 
ever  must  be  uncertain;  that  it  must  necessarily  de- 
pend on  a  variety  of  circumstances  which  cannot  be 
reduced  to  any  certain  rule;  that  no  nation  will  suffer 
the  laws  of  another  to  interfere  with  her  own  to  the 
injury  of  her  citizens."  "It  is  not  so  much  a  matter 
of  comity  or  courtesy  as  a  matter  of  paramount  moral 
duty."  "Every  nation  must  be  the  final  judge  for  it- 
self, not  only  of  the  nature  and  extent  of  its  duty  but 
of  the  occasions  on  which  its  exercise  may  be  justly 
demanded." 

Chief  Justice  Taney  said  of  it:  "It  is  not  the  com- 
ity of  the  courts,  but  the  comity  of  the  nation  which 
is  administered." 

Chief  Justice  Ryan  said:  ^^Comitas  inter  communi- 
tafes  ...  is  a  maxim  that  cannot  prevail  in  any 
case  where  it  violates  the  law  of  our  own  country,  the 
law  of  nature  or  the  law  of  God.  The  proceedings  in 
our  courts  are  founded  upon  the  law  of  England,  and 
that  law  is  again  founded  upon  the  law  of  nature  and 
the  revealed  law  of  God."  "One  jurisdiction  cannot 
impose  rules  of  public  policy  or  morality  upon  an- 
other jurisdiction  essentially  different  from  its  own." 

If  the  application  of  the  doctrine  of  judicial  comity 
is  thus  uncertain, — depending  so  much  upon  what 
may  be  considered  the  public  policy  of  the  state  in 
which  the  foreign  law  seeks  recognition,  how  much 
more  vague  becomes  the  subject  by  the  judicial  inter- 
pretation given  to  the  phrase  "public  policy." 

"I,  for  one,"  said  Mr.  Justice  Burrough,  "protest,  as 
my  lord  has  done,  against  arguing  too  strongly  upon 
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public  policy.  It  is  a  very  unruly  horse  and  when 
once  you  get  astride  it  you  never  knovsr  where  it  will 
carry  you.  It  may  lead  you  from  sound  law.  It  is 
never  argued  at  all  but  when  other  points  fail." 

"Public  policy,''  said  another  learned  justice,  "does 
not  admit  of  definition  and  is  not  easily  explained. 
.  .  .  One  thing  I  take  to  be  clear  and  that  is  this — 
that  public  policy  is  a  variable  quantity,  that  it  must 
vary  and  does  vary  with  the  habits,  capacities  and  op- 
portunities of  the  public." 

So  the  question  of  the  enforcement  or  protection  of 
rights,  dependent  upon  the  laws  of  another  state, 
comes  to  this:  One  state  will  recognize  such  rights  if 
in  the  opinion  of  the  judge  of  that  state  it  will  not 
interfere  seriously  with  the  rights  of  a  citizen  of  such 
state  or  if  such  rights  are  not  contrary  to  the  law  of 
such  state  or  the  law  of  nature  or  the  revealed  law  of 
God.  Can  anything  be  more  uncertain  or  cause  more 
diversity  of  decision  than  to  determine  what  will  or 
will  not  seriously  interfere  with  the  rights  of  a  citizen, 
what  is  or  is  not  contrary  to  the  law  of  the  state,  or 
the  law  of  nature  or  the  revealed  law  of  God?  Verily 
the  rule  becomes  a  "very  unruly  horse  and  when  you 
once  get  astride  it  you  never  know  where  it  will  carry 
you." 

At  the  time  of  the  American  Revolution  there  ex- 
isted more  or  less  diversity  of  law  among  the  colonies 
in  this  country.  This  diversity  resulted  from  the 
different  sources  from  which  the  law  at  that  time  had 
been  derived.  These  sources  were  threefold:  (1)  the 
common  law  brought  by  the  colonists  from  their  old 
home  in  England;  (2)  the  statutes  of  Great  Britain 
which  had  been  enacted  amendatory  of  the  common 
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law,  and  (3)  the  local  statutes  enacted  by  the  legisla- 
tive departments- of  the  several  colonies. 

The  adoption  of  the  federal  constitution  at  the  close 
of  the  war  furnished  two  additional  sources  of  diverse 
legislation:  First,  through  acts  of  the  federal  con- 
gress, and,  second,  through  acts  of  the  legislatures  of 
the  several  states. 

Thus  was  established  and  since  has  been  maintained 
a  four- fold  system  of  law  prevailing  in  this  country: 

1.  The  common  law  as  interpreted  by  the  state 
courts; 

2.  The  common  law  as  interpreted  by  the  United 
States  courts; 

3.  The  statutes  enacted  from  year  to  year  by  the 
state  legislatures  interpreted  by  the  state  and  federal 
courts,  and 

4.  The  statutes  enacted  by  congress  as  interpreted 
by  both  the  state  and  federal  courts. 

For  more  than  a  centui-y  the  legislative  and  judicial 
departments  of  both  the  federal  and  state  governments 
have  been  busy  in  the  enactment  and  declaration  of 
the  law  by  and  under  which  the  American  people 
have  been  governed  and  their  rights  and  liabilities 
administered  and  enforced,  and  in  the  ever-changing 
and  diverse  atmosphere  of  which  they  have  lived  and 
moved  and  had  their  being. 

The  volume  of  law  which  has  been  for  many  years 
and  is  now  being  produced  amounts  annually  to  nearly 
two  hundred  volumes  of  legal  decisions  and  from 
five  to  ten  thousand  different  statutory  enactments. 

The  developments  and  diversity  of  such  law  during 
the  last  hundred  years  have  been  largely  caused  by 
the  great  and  rapid  growth  of  the  country.  The  in- 
ventions and  discoveries  in  science,  the  utilization  of 
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the  forces  of  steam  and  electricity  in  the  commercial 
and  industrial  world,  the  increase  in  population  and 
wealth,  the  greater  mobility  of  capital  and  population, 
the  abolition  of  slavery  and  the  political  status  of  the 
colored  race,  the  legal  enfranchisement  of  women, 
the  extension  of  business  on  credit,  the  growth  of 
corporate  organizations  and  influence,  the  diffusion  of 
education  and  intelligence,  the  enlargement  of  the 
powers  and  the  jurisdiction  of  the  federal  government, 
these  and  kindred  causes  have  required  legislation 
and  have  called  out  judicial  opinions  upon  a  vast 
number  of  diversified  and  important  subjects.  It  is 
natural,  therefore,  to  expect  that  a  great  diversity  of 
both  statutory  and  judicial  law  should  have  been  de- 
veloped and  the  wonder  is,  perhaps,  that  it  is  in  so 
little  instead  of  so  great  chaotic  condition. 

Under  our  form  of  government, the  judicial  depart- 
ment is  recognized  as  distinct  from  the  legislative  de- 
partment. The  function  of  the  legislature  is  to  make 
the  law,  while  that  of  the  judiciary  is  to  declare  the 
law.  Yet  this  is  true  only  in  theory.  The  great  body 
of  existing  law  in  this  country  is  traceable  to  two 
sources;  legislative  legislation  and  judicial  legislation. 
The  former  we  find  in  statutory  enactments,  the  latter 
in  judicial  opinions.  One  has  been  the  work  of  the 
legislative  body,  the  other  of  the  court.  Judicial  leg- 
islation has  been  recognized  by  an  able  writer,  to 
whom  this  Association  will  have  the  pleasure  of  listen- 
ing tomorrow,  the  Hon.  Emlin  McClain,  as  the  *'lay- 
ing  down  in  one  case  of  a  rule  on  the  more  or  less 
fictitious  assumption  that  it  was  already  the  law,  and 
in  subsequent  cases  referring  to  the  decision  in  that 
case  as  having  established  the  law."  In  explaining 
its  origin  and  necessity,  he  says:  "The  process  of  ju- 


Digitized  by  VjOOQIC 


Address  of  George  H.  Noyes  327 

dicial  legislation  has  been  an  inevitable  result  of  the 
dual  function  which  the  judges  assumed  as  we  have 
seen,  from  the  earliest  period,  of  not  only  announcing 
the  judgment  in  a  case,  but  also  the  reasons  which  led 
to  such  judgment." 

The  "system  of  judicial  legislation  "  in  this  country 
has  become  so  unwieldy  as  to  call  for  some  radical 
change  in  our  methods,  not  only  of  determining,  but 
also  of  declaring  what  is  and  is  to  be  the  law  govern- 
ing the  rights  of  litigants.  The  body  of  the  law  which 
was  adopted  at  the  period  following  the  American 
Revolution  was  embraced  in  the  commentaries  of 
Blackstone  compiled  from  less  than  two  hundred 
books.  Now  the  adjudicated  cases  fill  seven  thousand 
volumes,  to  which  are  annually  added  from  two  to 
three  hundred  more.  The  Annual  American  Digest 
refers  to  nearly  30,000  cases,  included  in  more  than 
400  reports  and  reporters,  the  opinions  in  which  would 
extend  to  more  than  260,000  pages. 

Contrast  this  array  of  annual  precedents  with  the 
annual  publication  of  civil  law  countries  where  the 
doctrine  of  stare  decisis  and  of  precedents  does  not  pre- 
vail.   In  France  it  is  said  that  there  are  but  two  an- 

» 

nual  publications  relating  to  the  proceedings  in  the 
coui-ts,  one  giving  sketches  of  criminal  and  sensa- 
tional trials,  and  the  other  consisting  of  gossip  about 
proceedings  in  court.  Both  come  under  the  head  of 
light  reading,  and  neither  contains  any  reference  to 
the  principles  of  law  which  have  been  discussed  or  de- 
cided. "  Arguments  are  oral;  printed  or  written  briefs 
are  rarely  used,  and  cases  are  speedily  disposed  of.  As 
the  judges  write  no  opinions,  they  have  ample  time  to 
read  and  improve  their  legal  knowledge.     Not  many 
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books  are  used  in  court,  but  questions  of  fact  are 
closely  argued." 

How  to  systematize  and  harmonize  and  decrease 
this  unwieldy  mass  of  precedents  is  a  question  not 
easy  of  solution.  To  check  the  number  and  volume 
of  judicial  opinions,  Justice  McClain  suggests  that 
only  a  memorandum  opinion  be  filed  in  one-half  of 
the  cases  and  that  this  be  put  in  such  form  that  the 
case  cannot  possibly  be  cited  in  support  of  any  prop- 
osition whatever;  that  a  reduction  be  made  in  the 
length  of  opinions  by  considering  only  the  points  of 
some  practical  importance  and  as  to  which  an  opinion 
is  worth  while,  and  the  ^iscussion  of  those  which  are 
worth  while  should  be  limited  to  the  statements  only 
of  ultimate  facts. 

It  is  generally  thought  that  courts  of  last  resort,  at 
least  in  many  states,  now  rarely  cite  decisions  from 
other  states  as  was  done  thirty  or  forty  years  ago.  To 
a  large  extent,  such  citation  of  authorities  tended  to 
preserve  that  unity  w^hich  the  adoption  and  existence 
of  the  common  law  had  given  to  this  country  and 
which  it  might  be  supposed  it  was  desirable  to  foster 
and  maintain.  But  diverse  legislation  and  conflicting 
judicial  interpretations  of  both  the  common  and  the 
statutory  law  soon  made  their  appearance  in  the  sev- 
eral states.  Recourse  was  freely  had  to  the  decisions 
of  the  English  courts  for  precedents,  maxims  and  defi- 
nitions. The  common  law  reports  of  England  were 
deemed  as  essential  to  the  working  library  of  the 
American  lawyer  over  fifty  years  ago  as  the  reports  of 
the  older  states  in  the  union  or  of  the  supreme  court 
of  the  United  States.  Briefs  abounded  in  foreign  cita- 
tions and  a  considerable  per  cent,  of  the  cases  cited  in 
the  opinions  of  the  courts  were  from  the  English  re- 
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ports.  All  this  had  a  tendency  to  produce  uniformity 
in  the  case  made  law  of  the  several  states.  It  did  not, 
however,  wholly  overcome  the  influences  at  work  for 
the  divercsity  and  conflict  of  laws  by  the  deluge  of  leg- 
islative enactments  of  a  crude,  uncertain  and  dissen- 
tient character  in  the  several  states. 

Let  us  consider  the  situation  in  our  own  state,  which 
will  doubtless  fairly  represent  the  condition  in  others, 
at  least  in  the  middle  and  western,  if  not  in  all  the 
eastern  and  southern  states  of  the  country. 

While  during  the  last  twenty  years  the  citations  of 
English  cases  in  the  reports  of  the  supreme  court  of 
Wisconsin  have  decreased  from  about  seven  per  cent, 
of  all  cases  cited  in  1883  to  about  two  per  cent,  of  all 
the  cases  cited  in  1903,  the  citations  of  American  cases 
from  the  reports  of  other  states  and  of  the  federal 
courts  have  not  materially  changed  in  number,  rang- 
ing from  about  35  to  45  per  cent,  of  all  the  cases  cited 
in  the  opinions  reported.  This  shows  the  tendency  of 
the  American  courts  to  rely  less  and  less  on  the  auth- 
ority of  the  adjudications  of  the  English  courts,  and 
more  and  more  on  the  cases  decided  in  this  country.. 
But  it  is  not  shown  that  the  substantive  law  or  the 
law^  of  procedure  has  made  such  progress  towards  set- 
tlement that  the  court  of  last  resort  of  any  state  may 
rely  upon  its  own  adjudications  for  the  law  governing 
the  new  cases  as  they  arise  and  come  before  it  for  de- 
termination. It  may  be  that  this  is  not  a  fair  test  of 
the  unsettled  condition  of  the  law  in  this  or  any  other 
state,  as  it  may  be  said  that  the  bar,  and  perhaps  the 
courts,  are  too  prone  to  search  for  and  cite  cases  de- 
cided in  the  courts  of  other  states,  although  in  a  great 
many,  if  not  a  majority,  of  instances  the  question  un- 
der consideration  is  on  principle  ruled  by  a  prior  de- 
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cision  of  the  court  and  therefore  requires  no  citatioft 
or  review  of  the  authorities  bearing  upon  the  subject 
from  the  tribunals  of  other  states.  But  it  must  in 
fairness  be  assumed  that  both  court  and  counsel  feel 
such  extended  marshalling  and  review  of  the  cases  to 
be  necessary  in  order  to  arrive  at  a  clear  understand- 
ing of  the  law  and  a  reconciliation  of  the  cases  seem- 
ingly in  conflict  upon  the  propositions  involved. 

So  at  the  end  of  65  years  from  the  organization  of 
the  supreme  court,  questions  continue  to  arise  in  the 
cases  presented  for  its  consideration  which  require  the 
citation  of  upwards  of  seven  hundred  cases  in  each 
volume  of  its  reports,  out  of  which  number  nearly  one 
half  are  from  the  reports  of  foreign  courts. 

A  glance  at  the  volumes  of  the  Wisconsin  Reports 
also  discloses  that  among  the  subjects  to  be  found  in 
the  indexes,  beginning  with  volume  8  and  ending  with 
volume  116  (none  appearing  in  volumes  earlier  than 
8  and  later  than  116)  is  that  of  cases  "considered," 
"explained,"  "modified,"  "doubted,"  "distinguished," 
and  "overruled," — a  goodly  number  involving  many 
important  questions  of  law  and  procedure  in  the  cases 
going  before.  I  do  not  say  "too  many,"  for  here,  as 
in  numerous  other  instances,  we  are  confronted  by 
two  opposing  doctrines  of  the  law  of  most  doubtful 
and  uncertain  application  to  particular  cases, — the 
doctrine  of  stare  deems  and  the  doctrine  of  overrul- 
ing a  wrongly  decided  case.  This  difHculty  is  well  il- 
lustrated in  a  recent  volume  of  the  reports  by  two 
cases,  one  immediately  following  the  other,  neither 
of  which  involved  a  question  of  vested  rights  or  a 
rule  of  property.  In  the  former  of  the  cases,  the 
court,  in  overruling  two  prior  decisions  justified  itself 
by  saying:    "We  feel  entirely  free  to  straighten  out 
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the  difficulty  into  which  our  own  decisions  have  in- 
volved us,  and  thus  relieve  trial  courts  of  one  unnec- 
essary embarrassment  in  the  trial  of  .  .  .  cases." 
In  the  latter  of  the  two  cases  the  rule  of  stare  decisis 
was  adhered  to  and  was  justified  upon  the  ground  that 
"courts  should  ordinarily  bow  to  the  consideration 
that  certainty  of  the  law  is  more  essential  than  abso- 
lute correctness." 

It  is  significant  that  in  the  discussion  of  these  con- 
flicting doctrines  courts  almost  invariably  refer  the 
matter  under  discussion  to  the  legislature  for  final 
settlement.  In  one  case  it  is  said:  "There  are  ques- 
tions of  public  policy  and  expediency  involved  that 
may  well  be  considered  by  the  legislature."  In  an- 
other: "The  attention  of  the  legislature  was  expressly 
challenged  to  the  question  whether  the  rule  there 
laid  down  was  in  accord  with  the  public  policy  of  this 
state,  of  which  that  body  is  the  constitutional  declar- 
ant." And  in  still  another,  in  the  vigorous  language 
of  a  dissenting  opinion:  "I  have  attempted  in  a  re- 
spectful manner  to  expose  what  I  regard  as  a  legal 
monstrosity,  in  the  hope  that  the  legislature  may  do 
something  to  relieve  the  state  of  Wisconsin  from  be- 
ing the  only  state  in  the  Union"  where  the  rule  of  the 
majority  of  the  court  is  in  force. 

Whatever,  therefore,  may  be  said  as  to  the  advisa- 
bility of  legislation  on  all  questions  as  to  which  the 
courts  are  at  variance,  it  may  be  assumed  that  all  will 
agree  that  when  judicial  decisions  have  pointed  out 
specific  subjects  that  ought  to  be  made  certain  by 
legislative  enactments,  or  the  law  as  to  which  ought 
to  be  changed,  legislation  should  follow  at  the  earliest 
practicable  time. 

Some  jurist,  I  think  it  was  Chief  Justice  Appleton, 
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of  the  supreme  court  of  Maine,  in  an  address  before 
the  bar  on  retiring  from  judicial  life,  is  reported  to 
have  said:  "Great  as  have  been  the  reforms  of  the 
last  fifty  years,  the  common  law  rules,  both  of  sub- 
stantive right  and  of  procedure  are  still  as  spotted 
as  the  measles  with  the  dry  rot  of  the  middle  ages." 

I  desire  to  indulge  in  a  word  only  as  to  a  few  spots 
which  have  not,  it  seems  to  me,  been  sufficiently  re- 
moved from  our  method  of  proceeding  in  civil  actions. 

The  statutes  of  Wisconsin,  as  well  as  those  of  most 
states  which  have  accepted  a  civil  code  of  procedure, 
provide  that:  "The  distinction  between  actions  at  law 
and  suits  in  equity  and  the  forms  of  all  such  actions 
and  suits  have  been  abolished  and  there  is  in  this 
state  but  one  form  of  action  for  the  enforcement  or 
protection  of  private  rights  and  the  redress  or  preven- 
tion of  private  wrongs,  which  is  denominated  a  civil 
action." 

Such  statutes  provide  for  only  one  form  of  pleading 
in  civil  actions  and  but  one  rule  by  which  the  suffi- 
ciency of  pleadings  is  to  be  determined.  The  com- 
plaint shall  contain  "a  plain  and  concise  statement  of 
the  facts  constituting  each  cause  of  action,  without 
unnecessary  repetition,"  and  "a  demand  of  the  judg- 
ment to  which  the  plaintiff  supposes  himself  en- 
titled." 

By  the  decisions  of  most  courts  which  adopted 
similar  statutory  provisions  it  has  been  held  that  the 
object  of  this  legislation  was  to  establish  "a  single 
judicial  action  based  upon  and  conforming  to  the  facts 
and  circumstances  of  each  particular  case,  whatever 
be  the  nature  of  the  primary  right  which  they  create," 
and  which  "must  be  used  for  the  pursuit  of  all 
remedies,  legal  or  equitable." 
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While  at  common  law  it  was  quite  important  that 
the  pleadings  should  reveal  the  particular  class  to 
which  the  action  was  supposed  to  belong,  under  the 
code  "a  plain  and  concise  statement  of  the  facts"  is 
all  that  need  be  stated  in  the  complaint,  and  if  the 
proofs  support  the  allegations  the  liability  of  the  de- 
fendant, as  well  as  the  relief  to  which  the  plaintiff  is 
entitled,  become  a  matter  of  law  for  the  court  to  de- 
termine. 

But  lA  some  states,  and  I  think  notably  in  Wiscon- 
sin, a  more  strict  and  narrow  rule  of  construction  as 
to  these  and  various  other  provisions  of  the  code  was 
at  an  early  day  adopted,  and  has  since  been  main- 
tained. It  was  held  that  "there  are  certain  essential 
and  inherent  distinctions  between  actions  at  law  and 
in  equity,  to  abolish  which  is  beyond  the  power  of 
legislative  enactment.  The  legislature  may  abolish 
the  old  forms  of  actions  and  has  done  so,  but  the  es- 
sential principles  of  equitable  actions  and  equitable 
rules  as  distinguished  from  legal  actions  and  remedies 
are  as  vital  now  and  as  clearly  marked  and  defined  as 
before  the  enactment  of  the  code." 

So  it  has  been  held  that  not  merely  the  distinctions 
between  the  principles  enforceable  in  actions  at  law 
and  the  principles  enforceable  in  suits  in  equity  still 
exist,  but  that  two  forms  of  action  still  exist,  one  at 
law  and  one  in  equity.  So  urgent  has  been  the  en- 
forcement of  this  distinction  between  the  two  forms 
of  action  that  it  has  been  held  that  a  complaint  in  an 
action  apparently  brought  at  law  may  be  demurrable, 
although  a  similar  complaint  apparently  brought  in 
an  action  in  equity  would  state  a  good  cause  of  action; 
that  although  the  proof  might  be  insufficient  to  sus- 
tain a  complaint  in  an  action  at  law,  yet  the  same 
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facts  would  be  sufficient  to  sustain  the  complaint  if 
the  action  had  been  brought  in  equity.  So  it  has  been 
held  that  an  action  at  law  cannot  by  amendment  be 
changed  into  an  action  in  equity,  nor  can  an  action 
in  equity  by  amendment  be  changed  into  an  action  at 
law. 

This  same  distinction  has  been  held  applicable  to 
actions  on  contract  and  actions  in  tort.  A  complaint 
in  an  action  on  contract  may  be  held  demurrable,  al- 
though a  complaint  stating  the  same  facts  would  be 
good  if  the  action  w^ere  in  tort,  and  vice  versa.  Neither 
can  an  action  in  tort  be  amended  so  as  to  make  it  one 
on  contract,  nor  can  an  action  on  contract  be  changed 
by  amendment  into  an  action  in  tort.  Under  our 
statutes  and  decisions,  a  plaintiff  may  not  combine  in 
one  action  a  cause  of  action  at  law  and  a  cause  of  ac- 
tion in  equity,  unless  all  the  parties  defendant  are  the 
same  in  both  causes;  nor  may  he  combine  in  one  ac- 
tion a  cause  of  action  on  contract  and  a  cause  of  ac- 
tion in  tort.  That  there  is  no  inherent  nor  necessary 
reason  w^hy  the  courts  of  general  jurisdiction  in  this 
state  may  not  enforce  any  remedy  which  the  party 
may  have  under  a  complaint  in  a  civil  action  contain- 
ing a  plain  and  concise  statement  of  the  facts,  with- 
out regard  to  whether  the  form  of  the  action  is  one  at 
law  or  in  equity,  seems  to  be  conceded,  for  it  is  held 
that  the  defendant  either  by  his  pleading  or  by  his 
conduct  may  waive  any  objection  to  the  form  of  ac- 
tion and  submit  the  case  to  the  court  upon  its  merits, 
and  have  such  judgment  as  either  party  under  the 
proofs  may  have  shown  himself  entitled  to.  Neither 
would  there  seem  to  be  any  inherent  difficulty  in  per- 
mitting an  amendment  of  the  complaint  in  a  civil 
action  so  as  to  change  it  in  accordance  with  the  facts 
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astablished  or  to  be  established  by  the  evidence,  from 
one  to  enforce  a  legal  right  to  one  to  enforce  an  equit- 
able remedy,  or  rice  rersct,  or  to  change  it  from  an 
action  to  recover  on  contract  to  one  to  recover  in  tort, 
or  rire  rer.sa.  Nor  would  there  seem  to  be  any  in- 
superable objection  to  permitting  not  only  the  joinder 
in  one  complaint  of  all  legal  or  equitable  causes  of 
action,  but  also  a  joinder  in  one  complaint  of  all 
causes  arising  upon  contracts  or  arising  from  tort. 
Such  is  the  rule  in  some  states,  notably  in  Iowa,  In- 
diana and  California. 

In  Wisconsin  the  defendant  may  join  in  his  defense 
by  way  of  counterclaim,  another  separate  defense  by 
way  of  counterclaim  which  is  wholly  inconsistent  with 
the  other.  Such  counterclaims  constitute  affirmative 
causes  of  action  on  the  part  of  the  defendant  against 
the  plaintiff,  and  if  there  be  no  objection  to  joining 
and  trying  together  these  causes  of  action  by  way  of 
counterclaim,  because  they  are  inconsistent,  it  is  diffi- 
cult to  see  why  it  may  not  be  as  logical  and  as  prac- 
ticable to  join  and  try  together  under  one  complaint 
two  different  and  inconsistent  causes  of  action  belong- 
ing to  the  plaintiff,  whether  the  rights  under  them  are 
enforceable  as  common  law  rights  or  upon  equitable 
principles  or  according  to  the  law  governing  actions 
on  contract  or  actions  in  tort. 

All  these  questions  seem  to  be  one  of  procedure,  and 
if  all  the  rights  of  every  kind  and  nature  which  the 
plaintiff  may  have  against  the  defendant  were  per- 
mitted to  be  alleged  in  one  complaint,  containing  "a 
plain  and  concise  statement  of  the  facts  constituting 
his  cause  of  action,  without  unnecessary  repetition," 
many  of  the  delays  and  much  of  the  expense  of  litiga- 
tion growing  out  of  technical  objections  and  the  rais- 
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ing  and  settlement  of  mere  questions  of  procedure 
without  or  before  reaching  the  trial  of  the  cause  upon 
its  merits  would  be  avoided. 

A  careful  and  somewhat  radical  revision  of  the  stat- 
utes and  decisions  relating  to  procedure  would  greatly 
simplify  the  subject,  and  remove  many  technicalities, 
which  only  tend  to  vex  the  courts,  occupy  the  time  of 
the  lawyer  and  exhaust  the  purse  as  well  as  the  pa- 
tience of  the  client. 

If  the  procedure  in  the  courts  of  a  single  stat^  is  be- 
set with  many  unnecessary  difficulties,  w^hat  may  w^e 
say  of  the  obstacles  which  the  lawyer  must  overcome 
if  he  undertake  to  use  the  complicated  machinery  of 
the  courts,  state  and  federal,  in  more  than  a  hundred 
different  jurisdictions.  He  must  acquaint  himself 
with  the  common  law  practice  in  one  state,  the  civil 
procedure  in  another,  the  code  practice  in  another, 
the  procedure  under  practice  acts  in  another,  the  stat- 
utes and  rules  of  court  covering  the  whole  subject  of 
pleadings,  practice  and  evidence  in  all.  If  he  enter 
the  federal  courts,  he  will  encounter  the  ancient  dis- 
tinctions between  the  procedure  in  common  law  cases, 
and  in  suits  in  equity.  If  he  seek  to  go  in  the  door  of 
the  common  law  side,  he  will  be  met  by  the  federal 
statutes  regulating  certain  matters  of  practice  and 
evidence,  by  rules  of  court  on  the  subject,  and  with 
the  decisions  of  the  federal  courts  construing  and  lim- 
iting the  effect  of  the  Act  of  Congress  of  1872,  provid- 
ing that  the  procedure  in  them  shall  conform  as  near 
as  mat/  he  to  the  procedure  then  existing  in  like  causes 
in  the  courts  of  record  of  the  state  within  which  such 
federal  court  is  held. 

But  if  he  enter  the  door  of  the  equity  side,  he  will 
wander  indeed  in  a  foreign  country.     He  will  find  the 
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practice  regulated  by  antiquated  rules  originally 
adopted  in  1822,  revised  twenty  years  later  ^nd 
slightly  amended  since,  referring  him  for  more  de- 
tailed information  to  practice  which,  at  the  date  of 
the  adoption  of  the  rules,  prevailed  in  the  high  court 
of  Chancery  in  England,  a  practice  which  has  now  for 
more  than  a  quarter  of  a  century  been  obsolete  in  the 
jurisdiction  where  it  was  in  force,  the  court  in  which 
it  prevailed  having  been  succeeded  by  a  tribunal  hav- 
ing jurisdiction  both  at  law  and  in  equity. 

These  diverse  and  complicated  syatems of  procedure 
not  only  greatly  embarrass  the  administration  of  jus- 
tice, but  exert  a  strong  tendency  towards  making  the 
lawyer  narrow  and  provincial.  It  converts  him  into 
a  local  attorney,  rather  than  one  of  national  or  inter- 
state practice.  He  may  be  able  to  try  a  case  with 
comparative  ease  and  safety  in  his  own  justice  court, 
or  even  in  his  own  circuit,  but  he  goes,  if  he  goes  at 
all,  into  these  foreign  courts  of  strange  and  unknown 
practices,  with  fear  and  trembling,  even  when  con- 
ducted on  his  way  by  the  aid  of  a  legal  courier,  known 
as  local  counsel.  Why  should  the  system  of  pro- 
cedure in  the  state  or  federal  court  sitting  in  Wiscon- 
sin differ  more  widely  from  the  system  in  the  state  or 
federal  court  sitting  in  Illinois,  than  any  two  systems 
prevailing  in  the  various  courts  of  the  British  posses- 
sions? Why  should  the  practice  and  procedure  of  the 
United  States  circuit  court  sitting  in  Milwaukee  differ 
more  widely  from  the  practice  and  procedure  of  the 
circuit  court  of  Milwaukee  county  than  the  practice 
and  procedure  of  the  latter  court  from  that  of  a  court 
of  similiar  jurisdiction  in  England  or  Ireland?    Here, 
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as  in  the  field  of  substantive  law,  there  would  seem 
to  be  an  urgent  demand  for  j^reater  uniformity. 

Prof.  James  Bryce  (whom  not  to  quote  at  least 
once  in  any  address  to  an  Ameiican  audience,  would 
betray  great  ignorance)  says:  "The  want  of  uniformity 
in  private  law  and  methods  of  administration  is  an 
evil  which  different  minds  will  judge  by  different 
standards.  ...  In  the  United  States  the  possible 
diversity  of  law  is  immense.  Each  state  can  play 
whatever  tricks  it  pleases  with  the  law  of  family  re- 
lations, of  inheritance,  of  contracts,  of  torts,  of  crimes. 
A  more  complete  uniformity  as  regards  mairiage  and 
divorce  might  be  desirable,  for  it  is  particularly  awk- 
ward not  to  know  whether  you  are  married  or  not, 
nor  whether  you  have  been  or  can  be  divorced  or  not, 
and  several  states  have  tried  bold  experiments  in 
divorce  laws." 

The  struggle  to  emancipate  married  women  by 
statute  and  decision  has  been  a  long  and  vexatious 
one.  Her  right  to  take  and  dispose  of  property,  her 
privilege  to  earn  and  enjoy  her  earnings,  her  right  to 
contract  independent  of  her  husband  have  been 
granted  by  her  erstwhile  lord  and  master  with  no  un- 
ceremonious haste  and  not  without  many  a  halt  and 
check.  Even  now  she  is  knocking  at  the  door  of  the 
legislature  of  this  state  to  be  admitted  to  the  privi- 
lege which  has  long  been  accorded  to  man,  to  sue  in 
her  own  right  for  damages  on  account  of  alienated 
affections.  On  the  other  hand,  if  she  sign  a  note  or 
other  obligation  to  pay,  you  may  better  forgive  her 
her  debt  than  try  to  collect  it,  for  if  you  sue  at  law 
you  may  find  you  should  have  gone  into  a  court  of 
equity,  or  if  you  go  into  equity  you  are  apt  to  be  told 
that  you  have  an  adequate  remedy  at  law,  and  so  you 
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dismiss  your  suit  or  have  it  dismissed  for  you  and  pay 
the  costs. 

Since  the  confusion  of  tongues  at  Babel,  there  has 
been  nothing  more  discordant  than  the  enactments  of 
the  legislatures  of  the  different  states,  and  the  decis- 
ions of  the  courts  construing  them,  on  the  subject  of 
the  "maiTied  woman's  act"  and  that  of  the  marital 
relations. 

Some  progress  has  been  made  towards  uniformity, 
but  much  remains  to  be  done  in  these  vast  fields  of 
diverse  legislation  and  conflict  of  decision.  One 
phase  of  marital  relation  deserves  more  than  a  pass- 
ing notice.  The  thought  of  woman's  emancipation  as 
to  her  personal  and  property  rights  leads  naturally  to 
the  consideration  of  the  subject  of  divorce.  This  sub- 
ject is  of  world  wide  interest.  The  statement  is  made 
that  the  number  of  divorces  in  England  has  increased 
four  hundred  per  cent,  in  the  past  forty  years,  and  the 
number  in  this,  country  is  increasing  year  by  year  to 
an  alarming  extent.  Legislatures  and  courts  are  held 
responsible  for  this  great  and  growing  evil.  No  sub- 
ject of  private  international  law  demands  earlier  and 
or  more  imperative  attention, —  no  question  is  of  more 
interest  to  the  public.  The  preservation  of  the  state 
as  well  as  the  sanctity  of  the  home  are  involved  in  the 
solution  of  this  problem.  Certain  principles  of  the 
law  governing  this  subject  have  now  become  gener- 
ally recognized  and  established  by  the  courts. 

Marriage,  viewed  as  a  civil  relation,  possesses  not 
only  the  elements  of  contract,  but  is  a  sUdus  estab- 
lished and  recognized  by  the  state.  But  it  is  so 
"  interwoven  with  the  very  fabric  of  society,  that  it 
cannot  be  entered  into  except  as  authorized  by  law% 
and  that  it  may  not  when  once  entered  into  be  dis- 
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solved  by  the  mere  consent  of  the  parties."  As  was 
said  by  Mr.  Justice  Field:  "  It  is  an  institution,  in  the 
maintenance  of  which  in  its  purity  the  public  is 
deeply  interested,  as  it  is  the  foundation  of  the  family 
and  of  society,  without  which  there  would  be  neither 
civilization  nor  progress." 

But  each  state  has  the  sole  right  to  determine  by 
its  legislature  not  only  the  method  of  solemnizing 
marriage,  and  the  legal  rights  and  disabilities  of  mar- 
ried persons,  but  whether  or  not  its  citizens  after 
entering  into  marriage  relations  may  be  freed  there- 
from, and  if  permitted,  the  grounds,  manner  and  con- 
ditions of  a  divorce.  The  subject  of  marriage  and  of 
divorce  is  not  one  of  federal  jurisdiction  or  regula- 
tion, but  is  peculiarly  within  the  province  and  control 
of  the  several  states.  So,  too,  it  is  left  to  each  state 
to  determine  by  its  legislation  or  by  its  courts  to  what 
extent  or  under  what  circumstances  a  decree  of  di- 
vorce rendered  in  another  state  shall  be  recognized  or 
given  effect  wnthin  its  territory,  subject  only  to  the 
provisions  of  the  constitution  of  the  United  States 
that  "full  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  state."  Each  has  the  unlimited  power  to 
fix,  regulate  and  control  the  statm  of  its  own  citizens. 
It  also  has  the  power  to  recognize  or  to  refuse  to  recog- 
nize the  status  of  the  citizens  of  other  states.  Hence, 
as  might  be  expected,  the  status  and  decisions  upon 
the  subject  of  marriage  and  divorce  in  this  country 
abound  in  manifold  differences  and  frequent  conflicts. 

Here  then  is  a  fertile  field  for  the  application  of  the 
doctrines  of  comity  and  of  public  policy.  It  is 
summed  up  in  this  statement  from  one  of  the  opinions: 


Digitized  by  VjOOQIC 


Address  of  George  H.  Notes  S41 

"Every  state  has  its  own  statutory  policy  with  respect 
to  marriage  and  divorce.     Wisconsin  has  hers." 

It  has  been  the  policy  of  the  state  of  New  York  not 
to  permit  its  courts  to  grant  a  divorce  except  on  the 
ground  of  adultery.  It  has  also  been  its  policy  not 
to  recognize  as  valid  a  decree  of  divorce  obtained  in 
another  state  upon  other  grounds. 

It  is  the  boasted  policy  of  the  state  of  South  Caro- 
lina to  adhere  to  the  moral  law  "they  twain  shall  be 
one  flesh/'  and  to  the  English  rule  which  prevailed 
among  the  thirteen  original  colonies,  that  no  divorce 
shall  be  granted  for  any  cause.  And  so  its  courts  re- 
fuse to  recognize  the  binding  effect  of  a  valid  decree 
of  another  state  when  attempted  to  be  set  up  by  one 
of  its  citizens.'' 

On  the  other  hand,  Wisconsin  is  among  those  states 
which  recognize  the  rule  that  a  divorce  granted  by  the 
courts  of  any  of  the  other  states  having  jurisdiction  of 
the  proceedings  will  be  given  full  credit  and  effect  in 
this  state,  no  matter  w^hat  the  grounds  are  upon  which 
the  decree  was  based.  Notwithstanding  the  recogni- 
tion of  this  rule,  a  decree  of  a  court  of  Sweden  grant- 
ing to  a  wife  there  a  divorce  from  her  husband  resid- 
ing in  this  state,  on  the  ground  of  his  having  been 
sentenced  as  a  cfimfrr  and  to  stand  at  the  pillory  at  a 
public  place  for  his  shame  during  two  hours  and  then 
suffer  penal  servitude  for  live  years,  failed  to  secure 
judicial  recognition  in  this  state,  because  of  the  want 
of  any  proof  that  the  law  of  Sweden  authorized  a  di- 
vorce on  that  ground,  "and  the  courts  of  this  state  are 
not  authorized  to  presume  the  evidence  of  any  so 
repugnant  to  our  own  laws." 

Something  has  been  gained  by  the  recent  decision 
of  the  supreme  court  of  the  United  States  in  the  case 
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of  Andrews  vs.  Andrews  (188  TI.  S.  14.)  It  was  held 
that  a  state  adopting  a  rule  of  public  policy  on  the 
subject  may  lawfully  prohibit  one  of  its  citizens, 
whilst  retaining  his  domicile,  from  going  into  another 
state  for  the  purpose  of  there  procuring  a  decree  of 
divorce.  The  "full  faith  and  credit"  clause  of  the 
National  Constitution  is  held  not  to  apply  to  a  decree 
so  granted,  as  the  court  had  no  jurisdiction  to  render 
it.  Want  of  domicile  of  the  plantifE  within  the  state 
operates  as  a  want  of  jurisdiction  of  the  subject-mat- 
ter and  renders  the  decree  a  nullity.  Federal  juris- 
diction can  go  but  little  if  any  further  upon  this  sub- 
ject.    Still,  it  is  one  of  national  importance. 

A  month  ago  a  special  message  was  sent  to  Congress 
recommending  that  the  director  of  the  Census  be  au- 
thorized to  collect  statistics  as  to  marriage  and  divorce. 
In  this  message  it  was  said:  "There  is  a  widespread 
conviction  that  the  divorce  laws  are  dangerously  lax 
and  indifferently  administered  in  some  states,  result- 
ing in  a  diminishing  regard  for  the  sanctity  of  the 
marriage  relation.  The  hope  is  entertained  that  co- 
operation amongst  the  several  states  can  be  secured 
to  the  end  that  there  may  be  enacted  upon  the  sub- 
ject of  marriage  and  divorce  uniform  laws  containing 
all  possible  safegards  for  the  security  of  the  family." 

Until  such  uniformity  is  secured,  what  is  the  remedy 
for  this  startling  increase  of  divorce?  Those  who  be- 
lieve in  the  infallibility,  or  the  sufficiency  as  a  rule  of 
conduct,  of  the  Bible,  contend  for  the  one  and  only 
Scriptural  ground  of  divorce,  as  recognized  in  the  laws 
of  New  York.  There  are  those  who  approve  of  the 
extreme  ecclesiastical  view  which  regards  marriage 
as  a  sacrament  and  hence  as  indissoluble  as  it  is  under 
the  laws  of  South  Carolina.    On  the  other  hand,  there 
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are  some  who  do  not  adopt  the  theory  of  the  courts 
that  marriage  is  not  only  a  civil  contract  but  a  ,sfafus 
with  which  the  state  is  concerned,  but  look  upon  it  as 
a  mere  private  agreement,  to  be  entered  into  and  to 
be  disolved  at  the  will  of  the  two  contracting  parties. 
But  the  great  body  of  the  citizens  of  this  country,  it 
may  safely  be  said,  regard  marriage  in  the  light  in 
which  it  has  been  put  by  judicial  construction  and 
detinition,  and  divorce  as  a  logical  and  proper  secjuence 
to  that  view  of  it.  In  other  words,  each  state  may 
prescribe  the  terms,  methods  and  limitations  of  tlie 
marriage  relations  of  its  citizens,  and  may  prescribe 
the  terms,  methods  and  conditions  of  its  dissolution 
by  the  courts.  '• 

To  each  proceeding  to  dissolve  the  bonds  of  matri- 
mony there  are  in  theory  three  parties  in  interest,  the 
plaintiff,  the  defendant  and  the  state.  Unfortunately, 
in  the  great  majority  of  cases,  there  is  practically  but 
one  party,  the  plaintiff,  in  court.  It  is  the  e,r  parte 
hearing  that  has  brought  this  judicial  proceeding  into 
such  bad  repute.  It  is  little  less  than  making  out  a 
prima  faci(' case  by  ex  parte  affidavits.  It  is  not  an 
adverse  proceeding,  but  a  collusive,  friendly  suit,  w^ith 
the  plaintiff  to  the  front  and  in  the  open,  the  defend- 
ant at  the  back  and  behind  the  scenes.  The  court  is 
well  nigh  pow-erless  in  such  a  case  to  discover  and  pre- 
vent a  fraud  upon  the  law. 

Two  remedies  may  be  suggested  to  mitigate  this 
evil.  First  a  more  rigid  interpretation  and  enforce- 
ment of  the  statutes  by  the  courts.  Secondly,  the  en- 
actment of  a  law  which  shall  require  the  state  to  be 
represented  as  the  third  party  in  interest  in  all  actions 
for  divorce.  Such  a  law  could  proi)erly  require  all 
process  and  pleading  to  be  served  upon  the  attorney 
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geueraj  of  the  state,  as  well  as  upon  the  defendant, 
aad  could  require  the  attorney  general  or,  by  his  di- 
rection the  district  attorney  of  the  proper  county,  to 
appear  and  represent  the  state  upon  the  trial  of  all 
divorce  actions,  and  give  to  the  court  the  results  de- 
rived fronji  a  full  and  impartial  investigation  of  the 
facts,  as  well  as  the  benefit  of  a  thorough  examination 
and  cross-examination  of  the  witnesses.  Such  a  law 
would,  in  my  judgment,  materially  decrease  the  num- 
ber of  applicants  for  divorce,  as  well  as  the  number  of 
djBcrees  improvidently  granted.  At  the  same  time,  it 
would  work  no  hardship  or  injury  to  any  plaintiff 
having  a  meritorious  cause  for  divorce  upon  any 
ground  provided  by  statute.  It  would  bring  into  the 
records  of  the  judicial  department  of  the  state  govern- 
rrjent  all  the  data  requisite  for  the  legislative  depart- 
ment in  the  framing  and  enactment  of  not  only  better 
but  more  uniform  laws  on  this  subject.  Should  states 
genenaily  adopt  a  similar  measure,  it  would  tend  in 
no  small  degree  towards  the  unification  of  the  law  on 
the  subject  of  divorce. 

In  a  recent  address  by  one  of  the  justices  of  the  su- 
preme court  of  the  United  States,  the  position  was 
somewhat  strongly  taken  that  diversity  rather  than 
uniformity  of  law  would  best  subserve  the  interests  of 
the  people  of  this  country.  "Of  Course,"  it  was  said, 
"there  is  a  certain  beauty  and  charm  in  uniformity. 
It  seems  a  pleasant  thing  that  one  body  of  laws  should 
obtain  throughout  this  great  nation,  that  all  rights  be 
determined,  all  contracts  and  business  regulated  in 
accordance  with  a  uniform  law."  But  in  answer  to 
such  a  condition  governing  the  business  and  social  in- 
terests of  the  people  of  the  different  states,  attention 
was  called  to  the  diverse  types  of  individual  life,  the 
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variety  of  society,  born  of  the  physical  and  climatic 
conditions  of  the  different  parts  of  the  union,  the 
varied  industries  and  activities  of  those  parts,  all  lead- 
ing, it  was  claimed,  to  more  perfectly  develop  the  life 
of  the  individual  and  to  leave  each  part  free  to  estab- 
lish in  the  fullest  degree  its  local  rules  and  regula- 
tions. *A  body  of  laws,'  he  said,  which  would  be  ap- 
propriate for  Massachusetts,  with  its  manufacturing 
industries  and  the  quality  of  life  which  is  developed 
under  those  circumstances,  might  besadly  out  of  place 
in  Colorado,  with  its  mining  industries  and  its  essen- 
tially different  habits  of  life/' 

All  this,  it  seems  to  me,  may  be  true,  yet  the  reasons 
which  may  be  urged  in  favor  of  the  uniformity  of  law 
and  procedure  in  the  different  states  are  not  met  by 
the  suggestions  and  illustrations  thus  given.  It  is  per- 
haps true  that  neither  the  necessity  nor  the  desira- 
bility of  such  uniform  laws  is  so  great  as  to  call  for 
the  remedy  which  has  been  thought  essential  and  by 
many  advocated,  namely:  the  enlargement  of  the 
powers  and  functions  of  the  national  government  by 
constitutional  amendments  covering  various  subjects. 
There  are  advocates  of  an  amendment  to  the  federal 
constitution  giving  authority  to  congress  to  enact  a 
uniform  law  controlling  the  matter  of  marriage  and 
of  divorce;  an  amendment  prohibiting  polygamy;  an 
amendment  bestowing  suffrage  on  women  on  an 
equality  with  men,  an  amendment  giving  exclusive 
authority  to  the  national  government  to  incorporate 
and  regulate  the  consolidation  of  capital  into  so-called 
"trusts";  an  amendment  to  cover  the  whole  subject 
of  insurance,  etc.  Some  of  the  remedies  might  be 
worse  than  the  evils  of  heterogeneous  laws.  Certainly 
we  need  have  little  fear  of  their  application.  Amend- 
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ments  to  the  constitution  have  not  been  so  often  nor 
so  easily  made  as  to  occasion  any  reasonable  appre- 
hension that  the  movement  for  uniformity  of  law  is 
likely  of  itself  to  attain  sufficient  proportions  to  en- 
large the  functions  of  the  general  government  by 
means  of  amendments  to  the  constitution.  After  the 
adoption  of  the  first  twelve  amendments,  none  othei-s 
were  adopted  for  a  hundred  years,  except  three,  made 
possible  only  through  the  civil  war.  Few  would  now 
be  disposed  to  question  the  wisdom  of  such  provisions 
as  were  embodied  in  the  federal  constitution,  placing 
certain  subjects  under  the  jurisdiction  and  control  of 
the  congress  of  the  United  States.  The  constitutional 
power  to  authorize  a  uniform  system  of  bankruptcy 
throughout  the  United  States  has  been  a  most  benefi- 
cient  and  efficient  provision.  The  power  to  establish 
and  control  a  uniform  national  banking  system,  to 
coin  money  and  regulate  the  issue  of  national  notes 
has  tended  to  establish  a  stable  currency  and  a  per- 
manent standard  of  monetary  values  throughout  the 
whole  country. 

The  power  given  by  the  national  constitution  to 
congress  to  regulate  commerce  among  the  states  has 
'been  far  reaching  in  the  legislation  enacted  under  it. 
It  has  been  extended  to  all  the  great  commercial  and 
transportation  agencies  operating  between  the  several 
states.  It  controls  by  the  interstate  commerce  act 
the  railroads  of  the  country,  whose  bonds  and  stock 
to  the  enormous  sum  of  fourteen  billions  of  dollai*s 
are  held  by  the  public.  It  applies  with  equal  force  to 
the  interstate  transactions  of  the  express,  telegraph, 
telephone  and  kindred  quasi-public  agencies. 

But  its  power  has  not  been  exhausted.  Corpora- 
tions have   been   organized    and  put  into  operation 
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under  the  various  statutes  of  the  states  in  the  last 
thirty  years  in  almost  infinite  numbers  and  with 
almost  infinite  capital.  The  capitalization  of  the  in- 
dustrial corporations  alone  which  have  been  merged 
during  the  last  six  years,  not  including  miscellaneous 
new  companies,  aggregates  in  bonds  and  stocks  up- 
wards of  eight  billions  of  dollars.  This  vast  consoli- 
dation of  corporate  wealth  has  been  nurtured  and 
brought  up  under  the  divergent  laws  of  the  several 
states.  Its  operations,  however,  extend  into  all  the 
states  and  territories,  covering  interstate  as  well  as 
state  commerce.  So  serious  has  become  the  question 
of  the  regulation  of  this  vast  commerce  that  the  Com- 
missioner of  Corporations  in  his  recent  report  to  the 
president  thus  characterizes  it:  "The  state  system, 
applied  to  interstate  business,  has  developed  addi- 
tional and  peculiar  evils;  a  diversity  so  great  as  to 
amount  in  operation  to  anarchy;  an  inevitable  tend- 
ency toward  the  lowest  level  of  lax  regulation,  and 
the  unequal  and  disastrous  contest  between  state  leg- 
islatures and  commercial  forces  of  national  size  and 
power."  And  the  recommendation  is  made  that  Con- 
gress, under  its  right  to  regulate  commerce  among 
the  states,  should  enact  a  law  operating  uniformly  as 
to  all  such  corporations,  granting  to  them  a  federal 
franchise  or  license  to  enjoy  interstate  commerce,  and 
imposing  upon  them  as  a  condition  of  carrying  on 
such  business  certain  requirements  of  corporate  or- 
ganization, and  the  making  of  certain  returns  and  re- 
ports to  the  department,  as  in  the  case  of  the  national 
banks.  To  what  extent  these  and  similar  recommen- 
dations will  be  adopted  remains  to  be  seen.  They 
are  mentioned  here  only  to  illustrate  the  tendency 
towards  legislation  by  the  federal  government  to  effect 
a  better  control  and   more  harmonious  conduct  of 
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the  vast  industrial  and  commercial  interests  of  the 
country. 

In  connection  with  this  subject  of  congressional 
legislation,  it  will  be  interesting  to  the  members  of 
the  bar  of  this  state  to  learn  of  the  progress  which  is 
being  made  by  the  commission  appointed  under  acts 
of  Congress  to  revise  the  laws  of  the  United  States, 
one  of  the  members  of  which  commission  is  the  Hon. 
Alex.  C.  Botkin,  a  Wisconsin  man.  In  a  letter  re- 
cently received  from  Dr.  Botkin,  he  tells  of  the  pro- 
gress and  status  of  the  yeork  of  revision.     He  says: 

"I  enclose  a  slip  containing  extracts  from  acts  of 
Congress  relating  to  this  commission.  It  does  not 
contain  the  act  of  March  3,  1901  (31  Stat.  L.  1181), 
w^hich  requires  us  to  revise  and  codify  all  laws  of  a 
general  and  permanent  nature.  As  you  wull  observe, 
the  commission  w^as  originally  constituted  to  revise 
the  criminal  and  penal  laws.  Before  this  was  com- 
pleted, we  were  required  to  prepare  a  system  of  laws 
for  Alaska,  which  were  submitted  and  enacted  by 
Congress  and  have  been  in  successful  operation  for 
several  years.  Later  it  was  provided  that  we  should 
revise  and  codify  the  laws  relating  to  the  jurisdiction 
and  practice  of  courts  of  the  United  States,  the  pur- 
pose being,  as  we  were  advised  by  the  late  Senator 
Hoar,  then  chairman  of  the  Senate  Committee  on  the 
Judiciary,  to  consolidate  original  jurisdiction  in  the 
district  courts.  The  Penal  and  Judicial  Codes  were 
reported  by  us  in  November,  1901,  and  are  now  pend- 
ing in  Congress  in  the  form  of  bills,  but  it  is  highly 
improbable  that  they  will  be  acted  upon  during  the 
present  session. 

"We  began  the  revision  of  all  laws  of  a  general  and 
permanent  nature  in  December,  1901.    Our  labors  are 
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now  at  an  advanced  stage  of  progress,  and  we  expect 
to  report  the  revision  upon  the  assembling  of  the  next 
Congress  in  December  of  this  year.  This,  however, 
may  prove  to  be  impossible  as  Congress  has  been  legis- 
lating diligently  during  the  course  of  our  work  and  it 
is  found  necessary  to  reopen  and  reconstruct  many 
chapters  already  revised  for  the  purpose  of  embracing 
subsequent  legislation.  We  find  the  laws  in  a  condi- 
tion of  almost  inconceivable  confusion,  and  it  is  a  task 
of  great  difficulty  to  reduce  them  to  an  orderly  and 
consistent  arrangement. 

"I  forward  under  another  cover  a  copy  of  the  Judi- 
cial Code,  which,  however,  does  not  embrace  the  acts 
of  the  Fifty-seventh  and  Fifty-eighth  Congresses.  I 
should  be  glad  to  have  the  changes  there  proposed  in 
the  organization  of  the  judicial  establishment  sub- 
mitted for  the  consideration  of  the  State  Bar  Associa- 
tion of  Wisconsin.  You  will  find  them  mentioned  in 
the  report  which  precedes  the  proposed  code. 

'*For  years  past  I  have  been  writing  and  speaking  on 
every  possible  occasion  in  behalf  of  uniformity  of 
legislation  respecting  marriage  and  divorce,  the  exe- 
cution and  probate  of  wills,  commercial  paper,  etc., 
but  these  matters  do  not  come  within  the  purview  of 
our  official  duties." 

If,  therefore,  uniformity  of  legislation  in  matters  of 
national  interest  cannot,  at  least  for  many  years  to 
come,  be  accomplished  by  congressional  legislation 
under  the  federal  constitution  as  it  now  exists,  or 
through  amendments  of  the  same,  the  only  other 
practicable  means  for  obtaining  it  must  come  from 
uniform  legislation  on  those  subjects  in  the  several 
states.  It  has  been  said  that  '*it  is  easier  to  persuade 
forty-four  states  to  establish  uniformity   by  separate 
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action  than  it  is  to  induce  thirty-three  states  to  sur- 
render the  whole  subject  to  the  control  of  the  federal 
government."  But  to  persuade  forty-four,  or,  as  the 
number  now  is,  forty-five  states  to  change  their  laws 
on  any  subject  to  conformity  with  one  another  is  no 
easy  task.  It  cannot  be  brought  about  in  a  day.  Pub- 
lic opinion  must  be  aroused  by  full  discussion  of  the 
subject.  There  must  be  a  realization  of  the  evils  to 
be  remedied  and  the  benefits  to  be  obtained.  One  sub- 
ject must  be  taken  up  at  a  time,  and  that  subject  one 
that  every  right-minded  person  would  concede  ought 
to  be  governed  by  stable  and  certain  principles  of  law 
applicable  alike  to  citizens  of  all  the  states.  If  by 
persistent  discussion  of  the  subject  there  be  developed 
a  unity  of  public  opinion  as  to  the  scope  and  benefit 
of  the  end  sought,  unification  of  legislation  will  be 
sure  to  follow. 

Judge  Lyman  D.  Brewster  of  Connecticut,  one  of 
the  ablest  advocates  of  uniform  legislation,  puts  the 
subject  in  this  light:  "Obviously,  the  vast  volume  of 
interstate  trade  and  commerce,  and  business  dealings 
of  all  kinds  growing  in  range  and  complexity  to  enor- 
mous proportions  is  entitled  to  the  protection  and  ad- 
vantage of  substantially  uniform  laws.  It  is  equally 
obvious  that  all  the  subjects  on  which  it  is  now  pro- 
posed to  obtain  more  unity  and  harmony  are  in  no 
sense  matters  of  mere  legal  significance  or  conve- 
nience. Facility  of  intercourse,  freedom  of  trade, 
certainty  of  contracts,  purity  of  morals,  preservation 
of  family,  furtherance  of  justice, —  these  are  not  the 
things  that  detract  from  the  dignity,  power  and  true 
independence  of  any  state.  They  are  needed  no  less 
in  one  state  than  in  another.  This  whole  matter  is 
r^Uy  a  question  not  of  abstract  law,  of  philosophical 
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deduction  or  ideal  peifection,  so  much  as  it  is  a  prac- 
tical, common  sense  question  of  comity,  made  certain 
by  the  easy  avoidance  of  useless  annoyance  by  com- 
mon consent, —  in  a  word,  of  good  neighborhood,  and 
of  good  neighborhood  between  members  of  the  same 
family." 

Reasons,  such  as  these,  why  the  law  should  be  uni- 
form in  all  the  states  touching  certain  subjects  of 
common  and  national  interest,  had  not  at  first  re- 
ceived much  attention.  Discussions  had  usually  been 
directed  to  a  revision  of  the  laws  regulating  the  prac- 
tice of  the  law,  or  so-called  "Codes  of  Procedure." 
Codification  in  this  country  in  the  broader  sense  of  a 
system  of  laws  governing  the  conduct  of  society  had 
not  been  attempted  except  in  a  single  state.  But  the 
increasing  facilities  for  travel,  the  development  of 
manufacturing  and  commercial  life,  the  tendency  to 
disregard  state  lines  in  all  the  varied  activities  of 
social  and  business  intercommunication  by  the  citi- 
zens of  the  different  parts  of  the  nation  gradually 
forced  this  subject  on  the  attention  of  the  business 
community  as  well  as  on  the  profession  of  the  law. 

Why  should  there  be  days  of  grace  allowed  on  mer- 
cantile paper  in  one  state  and  not  in  another?  Why 
should  the  execution  and  acknowledgment  of  written 
instruments  be  required  according  to  a  certain  form 
in  one  state  and  according  to  a  different  form  in  an- 
other? Why  should  the  validity  of  a  man's  will  de- 
pend upon  certain  formalities  in  one  state,  and  not 
upon  the  same  formalities  in  an  adjoining  state? 
Why  should  there  be  so  much  harmony  between  citi- 
zens of  different  states  in  so  many  important  matters, 
and  such  diversity  and  confusion  in  matters  of  law 
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governing  their  interstate  business  dealings  and  their 
domestic  relations? 

Why  should  there  not  be  greater  uniformity  in  both 
the  statutory  and  case-made  law  on  certain  great  sub- 
jects of  common  interest  to  the  people  of  the  whole 
country? 

To  accomplish  results  along  the  lines  suggested  re- 
quired co-operation  and  organized  effort.  Neither  the 
federal  government  nor  any  one  state,  nor  any  one 
body  of  men  nor  organized  society  in  any  one  state, 
could  successfully  perform  the  task.  It  was  but  nat- 
ural that  the  movement  having  this  end  in  view 
should  be  created  and  fostered  by  the  members  of  the 
legal  profession.  So  it  came  about  that  a  call  was  is- 
sued for  a  meeting  to  form  an  American  Bar  Associa- 
tion, one  of  the  objects  of  which  was  stated  to  be  "to 
assimilate  the  laws  of  the  different  states."  Such  as- 
sociation was  formed  in  1878,  with  a  constitution  hav- 
ing for  its  object  not  only  the  advancement  of  the 
science  of  jurisprudence  and  the  promotion  of  the  ad- 
ministration of  justice,  but  also  that  of  the  "uniform- 
ity of  legislation  throughout  the  union." 

Although  this  subject  was  constantly  kept  in  mind 
in  the  meetings  of  the  American  Bar  Association, 
nothing  like  an  organized  movement  in  furtherance 
of  the  object  of  unifying  the  law  was  taken  until  the  pas- 
sage of  a  statute  in  the  state  of  New  York  in  the  year 
1890  creating  a  Board  of  State  Commissioners  to  pro- 
mote uniformity  of  legislation  in  the  United  States. 
The  formation  of  this  board,  as  well  as  succeeding 
boards  in  other  states  of  a  similar  character,  was  ef- 
fected through  the  Committee  on  Uniform  Slate  Laws 
of  the  Bar  Association. 

The  first  meeting  of  the  commissioners  appointed 
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under  the  New  York  Act  was  held  at  the  time  of  the 
annual  meeting  of  the  Bar  Association  in  Saratoga  in 
August,  1892,  at  which  were  present  representatives 
from  similar  Boards  of  Commissioners  appointed  un- 
der legislative  acts  of  six  other  states. 

The  third  meeting  of  these  commissioners  was  held 
in  the  city  of  Milw^aukee  in  August,  1893,  at  the  time 
of  the  meeting  of  the  American  Bar  Association,  at 
which  meeting  of  commissioners  twenty  states  were 
represented. 

The  Committee  on  Uniform  State  Laws  of  the  Amer- 
ican Bar  Association  has  annually  made  its  reports, 
embodying  the  suggCvStions  and  results  of  the  proceed- 
ings of  the  Board  of  Commissioners,  and  the  subject 
of  these  reports  has  received  extended  and  favorable 
consideration.  Boards  of  Commissioners  have  now 
been  established  in  nearly  all  the  states  of  the  Union. 

A  statute  authorizing  "Commissioners  on  Uniform- 
ity of  Legislation"  to  be  appointed  in  Wisconsin  was 
passed  in  1893,  amended  in  1895,  and  is  now  known  as 
section  127a  of  the  Wisconsin  statutes.  By  such 
statute  it  is  made  the  duty  of  the  board  of  three 
members  "to  examine  the  subjects  of  marriage  and 
divorce,  insolvency,  the  form  of  notarial. certificates, 
descent  and  distribution  of  property,  acknowledg- 
ment of  deeds,  execution  and  probate  of  wills,  com- 
mercial paper  and  other  legal  subjects  on  which  uni- 
formity of  legislation  is  desirable;  to  ascertain  the 
best  means  to  effect  uniformity  in  the  laws  of  the 
states;  to  represent  this  state  in  conventions  of  like 
commissioners  of  other  states;  to  consider  and  draft 
bills  to  be  submitted  to  the  legislatures  of  the  several 
states,  and  to  devise  and  recommend  such  other  course 
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of  action  as  shall  best  accomplish  the  purpose  for 
which  it  is  appointed.  Said  board  shall  report  to  the 
governor  before  the  time  fixed  for  the  meeting  of  the 
legislature,  which  report  shall  be  communicated 
thereto  by  him." 

Members  of  the  board  are  to  be  appointed  by  the 
governor  for  terms  of  three  years.  The  last  appoint- 
ment was  made  in  the  year  1899.  The  law  has  appar- 
ently been  overlooked  or  has  become  obsolete  in  this 
state.  It  would  seem  that  some  action  might  properly 
be  taken  by  this  Association  to  assist  in  keeping  alive 
and  at  work  so  useful  a  board  of  commissioners. 

For  the  first  few  years  after  the  organization  of  the 
annual  meetings  of  these  state  boards,  their  work  was 
limited  almost  entirely  to  the  recommendation  of 
forms  for  written  instruments  of  title,  the  establish- 
ment of  a  standard  of  weights  and  measures,  the 
matter  of  the  execution  of  wills  and  the  probate  of 
the  same  in  the  different  states,  and  the  abolition  of 
days  of  grace  in  negotiable  instruments.  No  legisla- 
tion looking  to  the  uniformity  of  statutes  could  be 
effectually  recommended  until  a  sufficient  number  of 
the  states  from  different  sections  of  the  country  had- 
joined  in  the  movement.  To  awaken  an  interest  in 
such  movement  and  t«  overcome  local  prej  udices  which 
were  natural  in  the  states,  required  considerable  dis- 
cussion and  the  development  of  a  public  sentiment 
favorable  to  the  movement.  It  was  early  realized  that 
only  certain  subjects  could  be  agreed  upon,  concern- 
ing which  it  was  possible  to  enact  uniform  laws. 
It  was  finally  determined  in  1896  that  an  act  should 
be  recommended  entitled  "A  General  Act  Relating  to 
Negotiable  Instruments,"  to  be  enacted  as  a  law  uni- 
form with  such  states  as  should  adopt  like  provisions. 
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"The  importance  to  the  commercial  world  of  uni- 
formity in  the  law  relating  to  bills  and  notes  is  ap- 
parent when  we  remember  how  large  a  per  cent,  of 
the  business  of  the  country  is  carried  on  by  means  of 
commercial  paper,  which  in  the  hands  of  a  bona  fide 
holder  has,  so  to  speak,  the  quality  of  money,  making, 
in  fact,  a  flexible  paper  currency." 

The  recommendation  for  a  uniform  law  on  this  sub- 
ject was  prompted  largely  by  reason  of  the  passage  of 
a  bill  covering  the  same  subject  by  the  parliament  of 
England  in  1882.  The  "Bills  of  Exchange  Act,"  as 
the  English  law  is  called,  was  thereafter  adopted  by 
all  of  the  self-governing  colonies  of  Great  Britain, 
thus  making  uniform  in  that  country  and  its  depend- 
encies the  general  principles  of  the  law  relating  to 
bills,  notes  and  checks.  As  the  framers  of  the  English 
Act  had  followed  to  a  large  extent  the  form  of  the 
French  Commercial  Code  and  the  German  Bills  of 
Exchange  Act  relating  to  this  same  subject,  the  com- 
missioners in  framing  the  act  to  be  recommended  for 
passage  by  the  several  states  used  the  English  Act  as 
a  basis,  embracing  within  it  all  kinds  of  negotiable 
instruments,  and  adapting  it  to  meet  the  conditions 
and  requirements  of  the  business  and  commercial  law 
of  this  country.  Especial  care  was  taken  in  the  prep- 
aration of  the  act  to  have  it  conform  to  the  law  laid 
down  in  the  American  cases,  and,  where  the  decisions 
of  the  state  courts  were  conflicting,  the  decisions  of 
the  supreme  court  of  the  United  States  were  followed. 
Care  was  taken  to  preserve  as  far  as  possible  the  use 
of  all  words  which  had  received  judicial  construction 
and  had  become  recognized  terms  in  the  law  mer- 
chant. 

M.  U.  Chalmers,  Parliamentary  Counsel  to  the  Treas- 
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ury,  who  proposed  the  "  Bills  of  Exchange  Act,"  in 
speaking  to  the  American  Bar  Association  concerning 
it,  said:  **The  English  law  of  negotiable  instruments 
took  about  150  years  to  develop.  Its  main  principles 
were  worked  out  by  about  2,0(K)  decisions,  and  taking 
a  moderate  estimate  the  taxed  costs  of  this  litigation 
must  have  cost  the  parties  about  two  million  dollars. 
Judge-made  law  has  certain  great  merits,  but  cheap- 
ness is  not  one  of  them."  **  If  I  could  do  the  work 
over  again,  I  could  produce  a  better  act,  and  I  am  glad 
to  see  that  you,  in  your  Negotiable  Instruments  Act, 
which  has  now  been  adopted  by  so  many  states,  have 
in  many  respects  improved  on  the  English  measure. 
Still,  the  English  Act,  during  its  twenty  years  of  life, 
has  on  the  whole  worked  very  smoothly  and  has  given 
rise  to  very  little  judicial  decision." 

Of  the  American  Act,  Professor  Huffcut,  in  his 
treatise  on  Negotiable  Instruments,  published  in  1898, 
says:  "  It  presents  the  best  statement  available  of  the 
English  and  American  judicial  decisions." 

It  well  illustrates  what  may  be  expected  by  the 
work  of  these  Boards  of  Commissioners,  acting  in  con- 
junction with  the  American  Bar  Association,  in  es- 
tablishing a  uniformity  of  law  upon  certain  subjects, 
as  to  the  desirability  of  which  there  can  be  no  ques- 
tion by  the  bar  or  by  the  public  in  any  state  or  in  any 
territory  of  the  Union. 

An  enactment  such  as  this  brings  into  a  small  com- 
pass the  pre-existing  statutory  laws  as  construed  in 
the  several  states  covered  by  many  diverse  statutes 
and  decisions.  It  is  substantially  a  statement  unify- 
ing the  existing  law  and  not  an  attempt  to  state  what 
the  law  should  be, —  a  work  embodying  the  best 
thoughts  of  able  jurists  and  experienced  lawyers  on 
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both  sides  of  the  Atlantic,  framed  with  a  view  to 
facilitate  the  labors  of  the  bench  and  bar  and  to  make 
the  law  clear  and  simple  to  the  business  and  commer- 
cial interests  of  the  w^hole  country. 

The  Committee  of  Uniform  State  Laws  reported  to 
the  American  Bar  Association  at  its  meeting  held  in 
St  Louis  in  September  of  last  year  that  twenty-three 
states,  one  territory  and  the  District  of  Columbia  had 
adopted  thiKS  negotiable  instrument  law  and  that  it 
was  expected  that  the  legislatures  of  several  states 
would  pass  the  act  during  the  forthcoming  year.  The 
report  concludes:  *'We  must  therefore  look  forward 
confidently  to  the  time  as  not  far  distant  when  this 
law  wmII  become  part  of  the  law  of  the  land  generally, 
and  thus  the  English  speaking  nations  and  their  de- 
pendencies the  world  over  will  be  brought  into  har- 
mony on  this  important  branch  of  commercial  law." 

It  is  interesting  to  note  that  this  act  was  passed  by 
the  legislature  of  Wisconsin  in  1899  and  published  as 
Chapter  356  of  the  laws  of  that  year.  It  is  also  grati- 
fying to  learn  that  although  the  legislature  has  held 
two  sessions  since  the  enactment  of  the  law  and  is 
now  holding  a  third,  no  amendment  of  the  same  has 
been  made.  The  supreme  court  of  the  state  has  re- 
ferred to  the  law  in  a  number  of  decisions  since  its 
enactment,  and  although  it  has  been  in  force  six  years, 
no  legal  interpretation  of  its  terms  has  been  required, 
except  that  it  has  been  held  that  a  bill  of  exchange 
not  payable  to  bearer  or  order  is  not  a  negotiable  in- 
strument within  the  terms  of  such  law.  (Westbery 
vs.  Chicago  Coal  Co.,  117  Wis.  589.)  It  is  also  signifi- 
cant that  very  few  cases  under  this  law  have  arisen 
in  other  states,  and  very  few  of  these  have  been  in 
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consequence  of  any  defects  or  ambiguity  in  its  pro- 
visions.   This  speaks  volumes  in  praise  of  the  law. 

Only  two  other  subjects  have  thus  far  been  recom- 
mended by  the  national  conference  of  commissioners 
on  uniform  state  laws  for  enactment;  one  being  "a 
law  uniform  with  the  laws  of  other  states  relative  to 
insurance  policies/'  and  the  other  being  a  "law  uni- 
form with  the  laws  of  other  states  relative  to  divorce." 
These  were  recommended  for  adoption  in  1901,  but 
the  difficulties  and  intricacies  and  the  diversity  of 
laws  and  opinions  as  to  these  matters  are  so  great  that 
legislation  has  not  yet  followed  upon  these  subjects, 
although  the  necessity  therefor  is  of  the  most  pressing 
character,  and  the  time  is  not  far  distant  when  public 
opinion  will  demand  such  legislation. 

A  bill  for  Uniform  Sales  of  (loods,  drafted  for  the 
Commissioners  by  Prof.  Samuel  Williston  of  the  Har- 
vard Law  School,  was  considered  at  the  last  annual 
meeting  at  St.  Louis,  and  printed  copies  are  to  by  dis- 
tributed to  the  various  benches,  bars,  law  schools, 
writers  on  sales,  and  others  throughout  the  United 
States  for  suggestions  and  criticism  in  order  that  the 
bill  may  be  in  the  most  perfect  form  possible  for 
adoption  at  the  annual  Congress  this  year. 

The  subject  which  I  have  presented  to  you  in  a 
somewhat  desultory  and  quite  imperfect  manner  is 
not  a  new  one,  but  it  is  a  practical  as  well  as  an  im- 
portant one.  It  is  one  of  special  interest  to  our  pro- 
fession, and  if  you  deem  it  one  which  this  Association 
should  deal  with  systematically  and  with  a  view  to 
practical  results,  permit  me  to  leave  with  you  two 
suggestions: 

1.  Has  not  the  time  come  for  a  revision  of  the  stat- 
utes of  this  state?     Not  a  compilation  of  or  aggrega- 
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tion  of  existing  enactments,  but  a  revision  in  fact,  to 
be  made  by  a  Commission  of  competent  members  of 
the  bar  with  adequate  time  and  compensation  so  as  to 
render  the  work  when  completed  one  which  shall  be 
thorough,  comprehensive  and  consistent  throughout. 
2.  Shall  not  this  Association  recognize  in  a  more 
direct  and  efficient  way  than  it  has  heretofore  done 
the  movement  of  the  American  Bar  Association  and 
its  allied  Boards  of  State  Commissioners  to  promote 
uniformity  of  law  among  the  several  states,  to  theend 
that  on  many,  if  not  on  all,  subjects  of  general  public 
interest  the  law  of  the  state,  of  the  land  and  of  the 
'nations  may  be  one. 
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NON  UNANIMOUS  VERDICTS. 


BY   JAMES    0  NEILL. 


It  wRvS  my  pleasure  to  be  present  and  listen  to  the 
reading  of  the  excellent  address  of  Judge  Clernentson 
on  the  subject  of  unanimity  of  verdicts,  at  the  meet- 
ing of  this  association  two  years  ago.  I  must  confess 
that  up  to  that  time  I  had  given  the  question  discussed 
but  little  thought.  In  that  respect  I  am  now  inclined 
to  think  I  did  not  differ  from  the  large  majority  of 
lawyers  and  judges.  The  ability  with  which  the  side 
of  those  believing  a  change  desirable,  was  presented 
made  a  deep  impression  on  my  mind  at  the  time,  as  I 
feel  sure  it  did  on  nearly  all  who  heard  the  argument 
of  the  learned  judge.  If  the  resolution  offered  favor- 
ing the  abandonment  of  the  unit  rule  had  been  pressed 
to  a  vot^  I  am  not  sure  that  I  would  not  have  voted  in 
the  affirmative.  I  was  about  in  the  condition  of  mind 
of  Mr.  Flanders  who  said  that  had  he  been  called  upon 
to  vote  upon  the  question,  prior  to  hearing  the  paper 
he  would  have  unhesitatingly  opposed  the  measure. 
But,  at  the  conclusion,  after  listening  to  the  arguments 
so  ably  and  convincingly  expressed,  he  found  himself 
not  willing  or  prepared  to  say  that  it  \^as  a  measure 
which  he  wished  either  to  advance  or  to  oppose. 

The  resolution  presented  in  connection  with  Judge 
Clementson's  address  was  this: 

''Revived,  That  it  is  the  opinion  of  this  associa- 
tion that  section  5  of  article  1  of  the  constitution  of 
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this  state  should  be  amended  by  adding  therto  these 
words:  *and  it  may  by  law  be  prescribed  that  a  ver- 
dict to  which  less  than  twelve  of  the  jurors  empaneled 
in  a  case  agree  shall  be  a  valid  verdict.' '' 

A  motion  was  made  and  seconded  to  adopt  the  reso- 
lution. After  remarks  by  Judge  Parish,  Mr.  Neal 
Brown  and  Mr.  Flanders,  advising  further  discussion 
and  consideration  before  committing  this  Association 
on  the  subject  a  motion  was  made  by  Mr.  Flanders  to 
refer  the  resolution  to  the  committee  on  Amendment 
of  the  Law  with  request  to  report  at  the  next  meet- 
ing. Judge  Clementson  himself  seconded  the  motion, 
saying,  it  was  well  to  defer  action  until  the  Associa- 
tion was  better  advised. 

I  do  not  know  whether  any  action  was  taken  at  the 
meeting  a  year  ago. 

But,  the  question  is  up  again  and  I  was  requested 
by  the  President  to  prepare  a  paper  for  this  meeting, 
presenting  the  reasons  why  the  resolution  ought  not 
to  be  adopted. 

In  the  two  years  which  have  elapsed  since  my  at- 
tention was  sharply  called  to  the  question,  I  have 
given  the  subject  some  thought  and  have  had  it  in 
mind  as  I  have  performed  my  duties  on  the  bench  in 
the  trial  of  causes. 

The  result  iSj  I  have  found  myself  steadily  tending 
to  the  condition  of  a  conservative. 

There  are  certainly  two  sides  to  this  question.  The 
bench  and  ttie  bar  are  as  hopelessly  divided  as  we 
sometimes  find  the  constitutional  jury  of  twelve.  But, 
for  myself  I  have  reached  the  conclusion  that  it  is 
neither  necessary  nor  desirable  to  abandon  the  unit 
rule  in  jury  trials. 

It  has  seemed  to  me  in  the  writing  of  this  paper  that 
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the  ground  has  been  so  completely  covered  that  but 
little  of  value  could  be  added  by  way  of  argument  on 
either  side.  I  have  lately  discovered  and  read  the  ex- 
cellent paper  of  E.  P.  Vilas  and  L.  J.  Nash,  presented 
at  meetings  of  this  Association  some  years  ago. 
These,  with  the  address  of  the  learned  judge  from  the 
fifth  circuit  quite  comprehensively  present  the  argu- 
ments on  the  respective  sides.  Mr.  Vilas  when  he 
wrote  in  1899  said  that  the  grain  had  been  pretty 
thoroughly  threshed.  Mr.  Nash's  paper  which  may  be 
found  in  Volume  2  of  the  reports  of  the  Wisconsin  Bar 
Association,  is  a  contribution  to  the  literature  on  the 
subject  of  the  highest  value.  After  reading  the  dis- 
cussions before  this  Association  and  the  opinions  of 
historians,  and  learned  law  writers,  which  have  come 
to  my  notice,  I  fear  there  is  but  little  more  to  be  vsaid. 

However,  the  question  seems  to  be  a  live  one.  It  is 
up  for  consideration  before  the  legislature  of  our  own 
state,  and  in  New. York  and  Texas  there  is  agitation 
for  change.  Several  states  have  amended  their  con- 
stitutions so  as  to  permit  of  verdicts  by  vote  of  less 
than  the  whole  twelve.  The  question  is  therefore  so 
important  that  it  is  dasirable  to  have  all  the  light  that 
can  be  obtained,  either  by  process  of  reason  or  expe- 
rience. 

I  venture  to  submit  therefore  some  observations 
which  occur  to  me  in  favor  of  the  rule  of  unanimity. 

At  the  .outset  I  will  say.  that  I  am  a  firm  believer  in 
the  value  and  utility  of  the  system  of  jury  trials.  My 
experience  on  the  bench,  increases  my  confidence  in 
the  ability  of  juries  to  ascertain  the  truth  in  the  dis- 
putes of  citizens  brought  into  court  for  determination. 
Occasionally  I  hear  lawyers  denouncing  the  system, 
and  sometimes  laymen  saying  that  it  ought  to  be 
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abolished  and  all  cases  tried  by  the  judges.  Some- 
time ago  a  lawyer  from  another  state,  defending  a 
personal  injury  case  in  one  of  the  courts  of  this  state, 
said,  that  in  his  own  state  when  he  went  out  into  the 
several  counties  to  defend  his  corporation,  he  con- 
sidered himself,  as  far  as  the  j^ury  were  concerned,  in 
the  hands  of  a  pack  of  wolves.  In  the  very  case  he 
was  trying,  one  naturally  exciting  the  sympathies  of 
the  jury  in  favor  of  the  plaintiff,  the  jury  went  out, 
and,  after  long  deliberation,  brought  in  a  verdict  for 
the  defendant.  Whether  the  result  was  right  or 
wrong,  it  illustrated,  what  I  am  sure  is  the  fact,  that 
Wisconsin  juries,  as  now  selected,  are  honest  and  con- 
scientious. 

I  have  great  faith  in  the  verdicts  of  juries.  During 
an  experience  of  seven  years  on  the  bench,  I  have  not 
set  aside  a  single  verdict  for  error  in  deciding  a  ques- 
tion of  fact. 

I  may  say  further,  that  in  no  case  in  my  circuit  has 
there  been  the  slightest  suspicion  of  bribery  or  tam- 
pering with  juries.  As  the  licsts  are  called,  I  feel  that 
in  the  box  we  always  get  intelligence  and  honesty. 
When  there  is  added  a  bar  of  high  character  and  in- 
tegrity, the  result  obtained  may  be  expected  to  be 
satisfactory. 

Juries  sometimes  make  mistakes,  but  not  often. 
When  they  do  err,  it  is  often  because  counsel  have  not 
clearly  presented  the  issues,  and  sometimes,  because 
the  instructions  of  the  court  are  not  clear. 

The  observations  of  Prof.  Forsyth  upon  the  jury 
system  apply  as  well  to  the  practice  in  this  country 
as  that  in  England.  He  says:  "An  institution  like 
the  jury,  existing  for  ages  amongst  a  people,  cannot 
but  influence  the  national  character.    It  is  not  diflS- 
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cult  to  point  out  proofs  of  this.  If  Englishmen  are 
distinguished  for  one  moral  feature  more  than  an- 
other, it  is,  I  think,  a  love  for  fair  play  and  abhor- 
rence of  injustice.  Now  the  very  essence  of  the  jury 
trial  is  its  principle  of  fairness.  The  right  of  being 
tried  by  his  equals,  that  is,  his  fellovsr  citizens,  taken 
indiscriminately  from  the  mass,  who  feels  neither 
malice  nor  favor,  but  simply  decide  according  to  what 
in  their  conscience  they  believe  to  be  the  truth,  gives 
every  man  a  conviction  that  he  will  be  dealt  with  im- 
partially, and  inspires  him  with  the  wish  to  mete  out 
to  others  the  same  measure  of  equity  that  is  dealt  to 
himself. 

But,  moreover,  it  is  one  great  instrument  for  the 
education  of  the  people.  *  This  is,  in  my  opinion,' 
says  M.  de  Tocqueville, '  its  greatest  advantage.'  He 
calls  it  a  school  into  which  admission  is  free  and 
always  open,  which  each  juror  enters  to  be  instructed 
in  his  legal  rights,  where  he  engages  in  daily  com- 
munication with  the  most  accomplished  and  enlight- 
ened of  the  upper  classes,  where  the  laws  are  taught 
him  in  a  practical  manner,  and  are  brought  down  to 
the  level  of  his  apprehension  by  the  efforts  of  the  ad- 
vocates, the  instruction  of  the  judge,  and  the  very 
passions  of  the  parties  in  the  cause.  Hence,  says 
M.  de  Tocqueville,  *  I  regard  it  as  one  of  the  most 
efficacious  means  that  society  can  employ  for  the  edu- 
cation of  the  masses.'" 

Let  us  consider  the  reasons  assigned  in  Judge 
Clementson's  paper  for  the  proposed  change.  They 
are  substantially  as  follows: 

1.  There  will  be  fewer  disagreements. 

2.  The  verdicts  will  be  better  in  character. 
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3.  Nine  men  are  more  likely  to  be  right  than  the 
dissenting  three. 

4.  The  major  part  of  every  jury  are  reasonable  men. 
"It  is  the  unreasonable  minority  that  insists  upon  an 
extravagant  verdict." 

5.  The  authority  of  learned  men  is  against  the  rule 
of  unanimity. 

6.  The  unit  rule  is  an  anomaly.  That  a  majority 
shall  decide  is  a  rule  of  political  action. 

I  think  these  propositions  cover  all  the  grounds  as- 
signed for  the  change. 

Briefly,  let  us  examine  the  questions  in  their  order. 

First,  it  is  said  there  will  be  fewer  disagreements. 

I  have  attempted  to  obtain  some  statistics  which 
might  aid  in  determining  whether  there  is  any  serious 
difficulty  in  the  administration  of  the  law  on  account 
of  disagreements.  The  percentage  is  much  smaller 
than  1  supposed.  From  Mr.  Nash's  paper  I  quote  the 
following:  "I  have  asked  a  number  of  lawyers  who 
have  been  actively  engaged  in  the  trial  of  jury  cases 
for  upward  of  twenty  years  how  large  a  proportion  of 
juries  disagree.  One  answered,  one  in  fifty.  Another, 
one  in  seventy-flve,  and  another,  one  in  a  hundred. 
Judge  J.  R.  Bennett  of  the  twelfth  circuit  informs  me 
that  during  the  sixteen  years  he  has  administered  the 
office  of  circuit  judge  he  has  had  three  disagreements; 
while  Justice  Marshall  of  our  supreme  court-  states 
that  during  the  six  and  one-half  years  that  he  sat  on 
the  circuit  court  bench  he  tried  with  a  jury  hundreds 
and  probably  more  than  a  thousand  cases,  civil  and 
criminal,  and  that  in  all  of  them  there  were  only  two 
cases  of  disagreement." 

From  an  interesting  article  in  "Law  Notes"  for 
January  of  the  present  year  entitled:  "The  Jury  of 
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Twelve"  I  quote  the  following  on  this  point: 

"As  for  disagreements,  we  quote  from  the  article  of 
Professor  Phillips,  referred  to  above:  The  supreme 
court  in  the  first  department  of  the  state  of  New  York, 
which  includes  the  city,  tried  from  1889  to  1893,  3,460 
jury  cases.  Of  these  there  were  but  twenty -two  in 
which  the  jury  disagreed.  It  seems  as  though  there 
is  a  mistake  in  the  number  of  disagreements,  it  is  so 
small.  Yet  these  are  the  figures  given  by  the  clerk 
of  that  court  and  presented  by  Mr.  Truax  to  the  con- 
stitutional convention.  From  these  figures  it  is  clear 
that  the  question  that  the  abolition  of  the  unit  rule 
is  not  as  important  as  it  might  seem  from  reading  the 
arguments  that  have  been  presented  in  its  favor.  It 
should  still  further  be  added  that  these  cases  are  not 
civil  cases  alone;  the  number  includes  the  criminal 
cases  as  well.' " 

According  to  this  statement  there  was  less  than  one 
disagreement  to  every  one  hundred  cases  tried,  or  to 
be  exact,  sixty-three  one-hundredths  of  one  per  cent.  I 
am  positive  there  is  some  error  in  these  figures.  The 
clerk  of  the  court  may  have  included  cases  in  which 
verdicts  were  directed  or  nonsuits  granted.  From  my 
investigations  in  Wisconsin  I  feel  sure  these  figures 
are  not  to  be  relied  on. 

I  sent  out  to  the  judges  of  the  circuit  courts  of  this 
state  letters  requesting  them  to  give  me  the  total 
number  of  jury  cases  tried  in  some  county  in  their  re- 
spective circuits  and  the  number  of  disagreements  for 
a  period  of  six  years  preceding  the  first  of  January, 
1905,  excluding  verdicts  directed  and  nonsuits.  From 
the  replies  I  have  compiled  the  following,  table: 

Table  showing  number  of  jury  cases  tried,  and  disa- 
greements, in   Wisconsin  for  a  period  of  six  years, 
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January  1,  1899,  to  January  1,  1905,  unless  otherwise 
noted: 


J  UDOE8. 

COUNTIKS. 

Number 
Cases. 

1" 

1 
1 
1 

2 
10 
7 
1 
0 
3 
8 
3 
2 
3 
1 
2 
5 
3 
5 

8 

66 

Belden— Fish  .... 
Belden— Fish  .... 
Belden— Fish 

Kenosha 

Walworth 

Racine 

32 

12 

65 

39 

Not  given 

estim't'd  200 

41 

49 

70 

217 

25 

112 

28 

34 

47 

63 

79 

35 

106 

1254 

Total  whole  cir- 
cuit, 109—3. 

Burnell 

Winnebago  

Whole  circuit  . . 
Whole  circuit  . . 

Portage 

Pierce 

Period  5  years. 
4  years. 
2  years. 

Fruit 

Wyman 

Webb 

Helms 

Goodland 

Dick    

Outagamie 

Whole  circuit  . . 

Oconto  

Brown 

Door 

Hastings 

5  years— 3  conn- 
ties—total,  165—8 

Hastings 

Hastings 

Parish 

Taylor . . 

Marathon 

Eau  Claire 

Clarke 

Jackson    

Milwaukee 

Silverthorn 

O'Neill  

Whole  circuit— 

O'Neill   

177_13. 

O'Neill   

Williams,  Tarrant, 
Ludwig,  Halsey . . . 

All  courts  of  rec 
ord,  year  1904. 

The  clerk  in  chippewa  county  writes  there  have 
been  no  disagreements  in  six  years. 

From  these  figures  it  will  be  seen  that  the  percent- 
age of  disagreements  is  very  small  in  this  stat^,  al- 
though greatly  in  excess  of  the  figures  above  given 
from  New  York.  Out  of  a  total  of  1254  cases  re- 
ported there  were  66  disagreements,  or  about  five  per 
cent.  One  in  twenty  is  not  an  alarming  figure.  In 
Judge  Fruit's  circuit  where  there  have  been  seventeen 
disagreements  in  six  years  I  have  been  unable  to  as- 
certain the  total  number  of  cases  tried.  Judge  Webb's 
record  in  Portage  county  is  less  than  three  per  cent. 
Judge  Hastings'  disagreements  have  been  less  than 
five  per  cent.  In  Milwaukee  county  and  in  my  own 
circuit  the  disagreements  have  reached  eight  per  cent. 
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I  will  say,  however,  that  in  the  17th  circuit  there  have 
been  disagreements  in  only  ten  cases,  the  jury  having 
failed  to  agree  twice  in  each  of  the  three  cases. 

These  figures  were  the  revsult  of  actual  count  by  the 
clerks  of  the  respective  counties  and  are  believed  to 
be  substantially  accurate. 

If  we  add  the  figures  given  from  New  York  we  have 
a  total  of  4,608  cases  with  80  disagreements,  or,  about 
gne  and  seven  tenths  per  cent.;  less  than  two  in  every 
one  hundred  cases  tried.  It  will  be  noticed  that  in 
Portage,  Kenosha,  Walworth,  Racine  and  Taylor 
counties  there  has  been  but  one  disagreement  in  each 
in  six  years,  and  in  Pierce  county,  where  there  have 
been  49  jury  trials,  there  has  not  been  a  single  failure 
of  a  jury  to  render  a  verdict. 

Judge  Vinje  writes  that  the  three-fourths  rule 
would  have  made  no  substantial  difference  in  his 
courts,  as  juries  in  cases  of  disagreement  have  often 
divided  nearly  even,  six  to  six  or  five  to  seven.  In  the 
58  cases  above  reported  it  is  probable  the  three-fourths 
rule  would  have  made  but  little  difference. 

It  is  remarkable  that  juries  should  agree  in  nine- 
teen cases  out  of  every  twenty.  As  to  the  twentieth 
case  I  am  not  alone  in  believing  that  the  situation  is 
such  that  a  jury  is  often  justified  in  not  reaching  a 
verdict.  The  case  may  have  been  poorly  tried  or  the 
evidence  may  leave  the  issue  in  great  doubt.  In  such 
case  it  is  not  q,  misfortune  to  have  a  disagreement. 
Such  a  result  is  in  the  interest  of  justice. 

As  an  illustration,  I  may  mention  a  case  tried  be- 
fore me  a  few  months  ago.  There  were  only  two  wit- 
nesses, the  plaintiff  and  defendant,  who  differed 
sharply  on  a  vital  question  of  fact.  From  the  testi- 
mony it  appeared  that  there  were  two  persons  not 
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prodaced  as  witnesses  who  knew  about  the  transac- 
tion being  investigated  and  whose  testimony  might  be 
expected  to  throw  light  on  the  subject.  After  the 
jury  had  been  out  some  hours  they  returned  into 
court  and  the  foreman  stated  they  could  not  agree 
and  they  wished  the  other  witnesses  produced.  The 
court  stated  that  he  could  not  compel  the  parties  to 
produce  the  witnesses,  that  the  amount  involved  was 
small  and  the  expense  considerable  and  urged  the 
jury  to  make  further  effort  to  reach  a  result.  The 
jury  retired  and  after  struggling  with  the  case  for 
some  time  again  returned  and  reported  that  they  were 
unable  to  agree,  the  foreman  stating  that  they  were 
hopelessly  divided  and  that  the  parties  must  produce 
other  witnesses.  So  the  jury  was  discharged.  This 
result  did  not  indicate  anything  wrong  in  the  rule  of 
unanimity.  The  parties  had  not  fully  presented  the 
case.  The  jury  were  absolutely  honest.  The  case 
ought  not  then  to  have  been  decided  according  to  the 
three-fourths  rule  or  any  rule.  The  jury  compelled 
that  which  was  in  furtherance  of  justice,  another 
trial. 

When  you  remember  that  there  is  disagreement  in 
only  one  case  in  twenty,  or,  according  to  some  statis- 
tics, one  in  a  hundred  or  even  less,  and  you  eliminate 
cases  where  the  three-fourths  rule  would  have  made 
no  difference  and  those  where  on  account  of  doubt 
there  ought  not  to  be  a  verdict  without  further  trial, 
it  will  be  seen  how  little  of  delay  and  expense  is  to 
be  charged  to  the  rule  of  unanimity. 

There  is  no  sufficient  ground  to  be  found  here  for 
an  amendment  to  our  constitution  as  proposed. 

The  second  reason  assigned  for  the  change  is  that 
the  verdicts  will  be  better  in  churavte)\     It  is  conceded 
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that  this  is  more  important  than  dispatch  of  business. 
If  it  be  true  that  verdicts  rendered  by  nine  out  of 
twelve  men  will  oftener  express  the  truth  as  to  the 
issues  ,it  is  a  valid  reason  for  changing  the  system. 
Reasoning  in  an  a  priori  way  I  should  hesitate  to 
agree  with  the  learned  judge  on  this  point.  An  ex- 
perience of  twenty-five  years  at  the  bar  and  seven 
years  on  the  bench  leads  me  to  doubt  the  correctness 
of  this  proposition. 

eJudge  Clementson  says  that  where  the  evidence  of 
one  side  greatly  preponderates,  the  jury  will  have  no 
difficulty  in  agreeing,  but  if  the  evidence  is  strongly 
conflicting  and  it  is  not  easy  to  determine  the  issue 
and  the  jury  stay  out  a  number  of  hours  and  will  at 
length  a^ree  "the  verdict  as  a  rule  will  be  one  that 
satisfies  neither  party  and  is  not  according  to  the  con- 
viction of  a  single  juryman."  The  query  at  once  arises 
how  you  would  better  the  situation,  by  the  three- 
fourths  rule?  In  such  a  case  a  verdict  by  a  vote  of 
nine  would  be  almost  as  apt  to  be  not  according  to  the 
convictions  of  a  single  juryman.  In  these  cases  of 
strong  conflict  nine  jurors  would  not  reach  a  common 
mind  without  concession  and  perhaps  compromise. 
But,  would  the  verdict  be  better  in  character?  I 
doubt  it. 

There  are  usually  from  two  to  four  strong  .leading 
minds  in  the  average  jury.  These  are  men  who  by  in- 
herited brain  power  and  experience  are  clearly  super- 
ior to  the  ordinary  juror.  Then  there  will  be  three  or 
four  men  of  just  ordinary  ability.  Then  you  will  find 
about  the  same  number  of  good  men,  but  followers, 
who  ordinarily  lean  upon  those  of  more  mental  ability 
and  will  power.     How  often  do  judges  look  down  over 
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the  panel  and  find  it  easy  to  pick  out  the  two  or  three 
leaders!   The  number  in  that  class  is  seldom  larger. 

Now  we  come  to  your  case  of  strong  cotifiict.  You 
will  often  find  your  three  best  men  on  one  side  and 
the  nine  niediocre  jurors  on  the  other.  I  have  several 
cases  in  mind,  tried  in  my  own  court,  where  this 
seemed  to  nie  to  be  the  condition. 

What  would  be  the  result  of  the  three-fourths  rule? 
The  jury  would  retire,  a  ballot  would  be  taken,  the 
two  or  three  stronj^^  men  with  greater  power  of  di^^- 
crimination  of  the  evidence  vote  one  way  and  the 
mediocre  jurors  the  other  and  there  are  at  once  suf- 
ficient votes  to  determine  the  verdict.  The  strong 
men  may  be  unable  to  hold  the  others  for  full  discus- 
sion. And  so  a  verdict  of  ''better  character"  is  ren- 
dered. 

Professor  Forsyth  in  his  History  of  Jury  Trial, 
Chapter  II,  very  clearly  states  one  of  the  advantaj^es 
of  the  rule  of  unanimity.  He  says:  "One  advantage 
resulting  from  the  rule  no  doubt  is,  that  if  any  juror 
dissents  from  the  rest,  his  opinion  and  reasons  must 
be  heard  and  considered  by  them.  They  cannot  treat 
these  with  contempt  or  indifference,  for  he  has  an  ab- 
solute veto  upon  their  verdict,  and  they  must  convince 
him  or  yield  themselves,  unless  they  are  prepare!  to 
be  discharged  without  delivering  any  verdict  at  all. 
This  furnishes  a  safeguard  against  precipitancy,  and 
insures  a  full  and  adequate  discussion  of  every  ques- 
tion which  can  fairly  admit  of  doubt;  for  if  all  are  at 
once  agreed  upon  the  effect  of  the  evidence  it  may  be 
reasonably  presumed  that  the  case  is  free  from  diffi- 
culty and  too  clear  to  admit  of  any  difference  of  opin- 
ion." 

This  is  a  reason  of  the  highest  importance  for  op- 
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posing  the  proposed  change.  Let  me  give  two  illus- 
trations. One  is  contained  in  a  letter  from  the  Chief 
Justice  of  Texas.    It  is  this: 

"  It  seems  to  me  that  a  very  cogent  reason  for  not 
altering  the  law  in  reference  to  the  verdicts  of  jury 
is,  that  the  temptation  in  many  cases  would  be  great 
for  the  jury  to  retire,  and,  in  order  to  save  labor  and 
time  requisite  for  a  thorough  consideration  and  dis- 
cussion of  the  questions  at  issue,  simply  to  take  a  vote 
and  render  a  verdict  accordingly.  In  other  words,  my 
opinion  is  that  to  require  a  unanimous  verdict  would 
likely  lead  to  a  more  correct  result.  I  have  in  mind 
a  notable  instance  of  this  character  which  occurred 
many  years  ago  in  this  state  in  a  trial  which  took 
place  where  I  was  then  practicing  law.  A  jury  in  the 
case  consisted  of  one  illiterate  freedman  and  eleven 
white  men.  They  retired  to  consider  their  verdict, 
and,  upon  first  expression  of  opinion,  the  eleven  white 
men  were  in  favor  of  a  verdict  one  way,  to  which  the 
negro  dissented,  and  proceeded  to  give  his  reasons  for 
dissent;  thereupon  the  eleven  white  men  came  over 
to  his  view  of  the  case  and  returned  a  verdict  in  ac- 
cordance therewith." 

What  would  have  happened  under  the  majority 
rule?  A  vote  would  have  been  taken,  the  eleven  white 
men  would  have  voted  one  way  and  the  colored  man 
the  other  way;  the  question  would  be  declared  de- 
termined and  the  court  at  once  notified  that  the  jury 
were  ready  to  report.  There  would  not  have  been  full 
and  adequate  discussion. 

Now,  an  illustration  from  my  own  experience  and 
from  the  very  last  jury  case  tried  in  my  court.  The 
action  was  slander,  plaintiff  charging  that  defendant 
said  of  him  that  he  was  stealing.    The  facts  were 
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briefly,  that  the  defendant,  a  reputable  citizen,  dis- 
covered the  plaintiff  loading  up  some  of  the  defend- 
ant's property  on  the  latter's  premises.  Defendant 
remonstrated,  but  plaintiff  insisted  that  he  would 
take  the  property  away.  The  defendant  thereupon 
secured  a  policeman,  who  compelled  the  plaintiff  to 
unload  the  property.  Defendant  retained  the  goods, 
which  were  clearly  his,  and  plaintiff  drove  away.  It 
was  claimed  by  the  plaintiff  that  the  defendant  said 
of  the  plaintiff  during  the  dispute  that  the  latter  was 
stealing.  The  defendant  contended  that  he  used  the 
word  "take"  and  not  "steal."  The  evidence  tended 
to  show  that  the  trouble  only  lasted  a  few  minutes, 
and  was  not  serious  in  character,  and  that  the  defend- 
ant acted  in  perfect  good  faith.  Even  if  the  jury 
should  find  that  the  defendant  used  the  words  im- 
puted to  him,  it  appeared  the  defendant  was  almost 
fully  justified  by  the  circumstances.  Fourteen  months 
after  the  incident,  the  plaintiff  seems  to  have  thought 
that  his  reputation  was  injured  and  sued  for  damages. 
The  jury  were  out  about  ten  hours  and  rendered  a 
verdict  for  the  plaintiff,  fixing  his  damages  at  one  dol- 
lar. It  was  learned  that  soon  after  retiring  the  jury 
stood  nine  for  the  plaintiff  and  three  for  the  defend- 
ant. The  majority  favored  giving  the  plaintiff  all  the 
way  from  $250  to  $500.  There  was  full  and  thorough 
discussion  for  a  long  time.  Some  concessions  were 
made  and  finally,  as  the  result  of  the  arguments  of 
the  dissentient  three,  the  damages  were  fixed  at  a 
nominal  sum.  It  was  the  opinion  of  the  court  at  the 
time  that  a  dollar  was  a  sum  amply  sufficient  to  meas- 
ure plaintiff's  injuries,  and  that  a  verdict  for  several 
hundred  dollars  would  have  been  unjust.  Yet,  the 
court  might  not  have  felt  justified  in  setting  it  aside. 
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SouDd  discretion  was,  in  this  case,  with  the  sul)born 
minority. 

These  illustrations  at  least  throw  doubt  upon  the 
policy  of  allowing  majorities  to  determine  a  verdict. 
Wisdom  is  not  always  to  be  found  in  numbers.  In- 
deed, it  is  ofteen  with  minorities. 

Judge  Clementson's  paper  is  entitled  "  A  Plea  for  a 
Non-unanimous  Verdict."  Looking  back  through  my 
experience,  I  feel  like  denominating  my  paper  "  A 
Plea  for  the  Dissenting  Three." 

On  this  point  I  quote  the  following  from  a  letter  of 
Judge  Hastings,  of  the  fourteenth  Wisconsin  circuit. 

"In  my  experience  with  juries  in  this  circuit  I  have 
found  that  in  fully  half  of  the  causes  of  disagreement 
the  one  or  two  jurors  who  have  caused  it  have  been 
the  honest,  conscientious,  unprejudiced  jurors  who 
stood  for  the  truth  and  right  against  prejudice  and 
disregard  of  law  and  facts  that  is  so  common  in  cer- 
tain classes  of  cases." 

This  danger  of  precipitancy  has  been  clearly  recog- 
nized by  legislative  bodies.  The  amendment  to  the 
constitution  adopted  in  Minnesota  in  1890,  provided 
that,  "the  legislature  may  provide  that  after  not  less 
than  six  hours  deliberation"  a  verdict  may  be  rendered 
by  a  five-sixths  vote.  I  believe  a  similiar  provision  is 
to  be  found  in  the  constitution  of  North  Dakota. 
Chief  Justice  Hobson  of  Kentucky  in  writing  about 
the  constitutional  amendment  in  that  state  permitting 
a  verdict  by  a  vote  of  three-fourths  says:  "The  only 
change  that  I  would  make  in  our  act  is  that  I  would 
not  allow  a  jury  to  return  a  majority  verdict  until 
they  had  deliberated  a  reasonable  time:  say  two  or 
three  hours,  so  cases  might  not  be  disposed  of  in  the 

26 
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jury  room  upon  first  expression  but  there  should  be 
opportunity  foi  second  thought.  This  criticism  is 
based  upon  my  own  experience  at  the  bar." 

After  writing  this  paper  to  this  point,  by  courtesy 
of  Francis  Rawle,  Treasurer  of  the  American  Bar  As- 
sociation, I  am  in  receipt  of  a  copy  of  the  proceedings 
of  that  body  for  1898,  and  my  attention  is  called  to 
the  admirable  address  of  Joseph  H.  Choate.  I  find 
the  following  passage  bearing  on  the  point  just  being 
considered.  Mr.  Choate  says:  "But  the  great  objection 
to  dispensing  with  the  rule  of  unanimity,  and  requir- 
ing the  decision  of  a  majority  or  of  two-thirds  or  three- 
quarters  of  the  jury  to  control,  is  the  certain  danger 
of  hasty  and  therefore  unjust  or  extravagant  ver- 
dicts. It  is  not  to  be  forgotten  that  with  every  ver- 
dict when  carried  into  judgment  proper^iy  passes,  or 
claims  to  money  or  property  are  determined.  The 
rule  so  long  insisted  upon  by  the  English  and  Ameri- 
can people,  that  the  right  to  the  property  or  money 
in  question  shall  not  pass  until  the  whole  jury 
is  satisfied,  by  the  clear  preponderance  of  evidence, 
that  it  ought  to  pass,  is  not  too  great  a  security  by 
which  the  sacred  right  of  property  ought  to  be  held. 
The  right  of  property,  as  Mr.  Webster  said  at  Plymouth 
in  1820,  is  the  corner  stone  of  civil  society,  and  its 
sanctity  cannot  be  safely  invaded  or  impaired." 

There  will  be  isolated  instances  where  eccentric 
men  or  cranks  will  hang  a  jury.  This  does  not  often 
happen.  The  remedy  is  not  a  change  in  the  rule  of 
unanimity  but  in  the  more  careful  selection  of  juroi-s. 
The  system  now  in  force  in  this  state,  by  which  three 
commissioners  appointed  by  the  judge  make  up  the 
list,  is  giving  satisfaction.  I  am  well  pleased  with 
the  manner  in  which  these  ofKcers  peiform  their  duties 
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in  my  circuit  and  I  believe  the  new  system  is  giving 
satisfaction  throughout  the  state. 

The  rule  of  unanimity,  in  my  judgment,  gives  safer 
and  more  satisfactory  results  than  the  majority  rule. 
No  arguments  yet  presented  seem  so  convincing  as  to 
induce  action  to  abandon  the  old  practice,  at  least  in 
our  state. 

T'he  third  and  fourth  reasons  assigned  for  the  change 
have  already  been  considered  under  the  second  head. 
It  is  claimed  that  nine  men  are  more  likely  to  be 
right  than  the  dissenting  three,  and  that  it  is  the  un- 
reasonable minority  that  insists  upon  an  extravagant 
verdict.  I  have  offered  some  illustrations  which  tend 
to  prove  that  the  danger  of  an  extravagant  verdict  is 
to  be  apprehended  quite  as  much  from  the  action  of 
the  majority.  Mr.  Choate  says  that  the  abolition  of 
the  rule  of  unanimity  would  exclude  practically  the 
votes  of  the  more  conservative,  the  more  deliberate, 
the  more  just,  members  of  the  tribunal. 

It  is  said  the  rule  of  unanimity  is  an  anomaly.  This 
is  not  a  strong  argument.  If  an  anomaly  is  found  to 
work  well  and  satisfactorily,  it  is  not  to  be  given  up 
because  it  is  out  of  the  usual  order.  The  Christian 
religion  came  into  the  world  as  an  anomaly.  Repub- 
lican forms  of  government,  looking  back,  in  a  broad 
way,  in  historic  times  may  be  called  anomalies.  The 
institution  of  Sunday  has  grown  up  as  an  anomaly. 
During  the  French  revolution  statesmen  who  were 
building  upon  a  basis  of  pure  reason,  decided  upon  an 
abandonment  of  the  custom  of  resting  one  day  in 
seven  and  establishing  one  day  in  ten  as  the  Sabbath. 
But  the  anomaly  had  pi  oven  so  satisfactory  that  the 
people  soon  r^rf-urned  to  the  old  custom. 

We  ought  riot  therefore  to  amend  our  constitution 
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simply  because  in  political  affairs  the  usual  rule  is 
that  a  majority  shall  control. 

It  is  further  urged  that  the  unanimity  rule  is  gen- 
erally condemned  by  writers  upon  jurisprudence  and 
eminent  judges. 

Bentham  is  quoted,  who  said,  that  if  trial  by  jury 
had  been  the  offspring  of  an  enlightened  age  the  num- 
ber of  members  of  a  jury  would  have  been  an  odd 
number  with  power  to  the  majority  to  decide.  I  doubt 
w^hether  any  judge  of  learning,  and  experience  in  the 
trial  of  causes  with  juries,  could  be  found  in  the 
whole  country  who  would  endorse  the  plan  proposed 
by  Bentham.  Would  the  bench  or  bar  of  Wisconsin 
approve  a  plan  by  which  the  jury  should  consist  of 
eleven  men,  and  a  verdict  might  be  rendered  by  the 
vote  of  six  against  the  dissent  of  five  of  them?  Will 
any  gentleman  argue  before  this  Association  that  such 
a  change  would  produce  "better  character  of  verdicts?" 

Hallam  said  the  requirement  of  unanimity  was  a 
"preposterous  relic  of  barbarism?" 

Hallam  pursued  the  study  of  law,  but  never  engaged 
to  any  extent  in  its  practice. 

Mr.  Choate  in  his  address  before  the  American  Bar 
Association  in  commenting  on  the  authority  of  these 
writers  says:  "Nor  do  1  overlook  the  fact  that  learned 
essayists  and  philosophers  without  number,  who  prob- 
ably never  sat  upon  a  jury  or  participated  in  the  trial 
of  a  cause,  headed  by  Bentham,  who  failed  as  a  law- 
yer and  hated  all  form  of  litigation  and  had  a  special 
aversion  to  Blackstone,  have  decried  the  rule  of 
unanimity.  On  such  a  question,  better  fifty  years  of 
experience  than  a  whole  cycle  of  theories." 

.Judge  Brewer,  Miller  and  Cooley  are  quoted  as  op- 
posed to  the  unanimity  rule. 
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But,  there  is  a  vast  array  of  authority  on  the  other 
side  of  the  question.  The  rule  of  unanimity  is  as 
ancient  as  the  system  of  jury  trials. 

In  Bacon's  Abridgment  it  is  said:  "The  trial  per 
pais,  or  by  a  jury  of  one's  country,  is  justly  esteemed 
one  of  the  principal  excellencies  of  our  Constitution; 
for  what  greater  security  can  any  person  have  in  his 
life,  liberty,  or  estate,  than  to  be  sure  of  not  being 
divested  of,  or  injured  in,  any  of  these,  without  the 
sense  and  verdict  of  twelve  honest  and  impartial  men 
of  his  neighborhood  ?  And  hence  we  find  the  common 
law  herein  confirmed  by  Magna  Charta,  43  L.  R.  A.  34. 

This  writer  further  says  that  "the  grand  jury  must 
consist  of  twelve  at  least,  the  petit  jury  of  twelve,  and 
can  be  neither  more  or  less." 

Lord  Coke  said:  "Usage  and  ancient  course  maketh 
law;  and  the  law  in  this  case  delighteth  herself  in  the 
number  of  twelve;  for  there  must  not  only  be  twelve 
jurors  for  the  trial  of  matters  of  fact,  but  twelve 
judges  of  ancient  time,  for  trials  of  matters  of  law  in 
the  exchequer  chamber." 

Blackstone  said:  "The  founders  of  the  English  law 
have,  with  excellent  forecast,  contrived  that  no  man 
shall  be  called  to  answer  to  the  King  for  any  capital 
crime,  unless  upon  the  preparatory  accusation  of 
twelve  or  more  of  his  fellow  subjects,  the  grand  jury; 
and  that  the  truth  of  every  accusation,  whether  pre- 
ferred in  shape  of  indictment,  information,  or  appeal, 
should  afterwards  be  confirmed  by  the  unanimous 
suffrage  of  twelveof  his  equals  and  neighbors,  indif- 
ferently chosen,  and  superior  to  all  suspicion.  Harris 
vs.  People,  128  111.  585;  43  L.  R.  A.  34. 

In  Reeves  History  of  English  Law  it  is  said:  "What- 
ever may  be  the  magic  of  the  number  'twelve'  as  legal 
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antiquarians  have  endeavored  to  trace  it,  its  unani- 
mity seems  always  to  have  been  required  in  criminal 
cases,  although  not  so  certainly  settled  in  questions  of 
property  until  the  reign  of  Edv^ard  III." 

By  the  seventh  amendment  to  the  Constitution  of 
of  the  United  States  it  is  provided  that  in  suits  at 
common  law,  where  the  value  in  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved.  The  supreme  court  of  the  United  States 
has  held  that  this  amendment  secured  unanimity  in 
finding:  the  virdict,  an  essential  feature  of  trial  by  jury 
in  common  law  cases.     166  U.  S.  707. 

Many  of  the  state  Constitutions  provide  for  the  rule 
of  unanimity.  The  Constitution  of  Maine  in  dealing 
with  the  right  of  trial  by  jury  in  criminal  cases  of  a 
capital  nature  provides:  "Their  usual  number  and 
unanimity,  in  indictments  and  convictions  shall  be 
held  indispensable."  The  Constitution  of  North  Caro- 
lina exprevssly  provides  for  the  rule  of  unanimity  in 
criminal  cases. 

We  have  first  then  the  authority  of  usage  for  many 
centuries.  After  ages  of  experience  we  imported  the 
system  into  the  United  States  and  by  a  solemn  con- 
stitution adopted  it  with  the  feature  now  complained 
of  in  full  force. 

In  England  the  jury  system  with  the  unit  rule  re- 
mains to  the  present  day  notwithstanding  effoi-ts  to 
change  it.  Surely  the  mother  country,  during  all 
these  centuries,  has  been  an  enlightened  country.  And 
the  framers  of  the  American  Constitution  were  men 
of  great  wisdom  and  experience.  In  launching  the 
new  state  on  this  side  of  the  Atlantic,  they  were  seek- 
ing to  avoid  laws  and  customs  which  had  become  evils 
in  the  old  country. 
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Starting  then,  with  the  rule  of  unanimity,  in  force 
for  centuries  in  the  nnother  country  and  preserved  by 
the  franiers  of  our  constitution,  after  the  revolution, 
we  find  the  great  weight  of  authority  in  favor  of  the 
unit  rule  at  the  outset. 

Has  the  opinion  of  learned  men  changed  so  that  the 
weight  of  authority  is  in  favor  of  this  innovation? 

When  I  was  invited  to  write  on  this  question,  it 
occurred  to  me  that  it  might  be  helpful  to  ascertain 
the  views  held  by  the  highest  judicial  officers  in  the 
several  states  of  the  Union,  and  of  the  judges  of  the 
several  circuit  courts  in  Wisconsin.  Accordingly  cir- 
cular letters  were  sent  to  every  chief  justice  in  the 
United  States  requesting  answers  to  the  following 
questions: 

1.  Do  you  believe  there  is  any  pressing  necessity  for 
such  a  change? 

2.  Would  any  amendment  of  the  practice  in  this 
respect  produce  more  just  and  equitable  results? 

3.  Do  you  know  of  any  general  sentiment  among 
the  bar  or  the  people  favoring  the  change? 

4.  Would  you  favor  an  amendment  providing  that 
w^here  a  juror  becomes  ill  and  incapacitated  during  a 
trial,  as  in  the  Nan  Patterson  case,  such  juror  might 
be  excused  and  the  verdict  be  rendered  by  those  re- 
maining, the  number  not  to  be  reduced  below,  say, 
nine  jurors? 

At  this  writing  T  have  thirty-five  replies  from  as 
many  chief  justices.  As  to  be  expected,  there  is  a 
great  diversity  of  opinion,  but  there  is  a  clear  majo- 
rity opposing  any  change  except  in  cases  of  the  in- 
capacity of  a  juror. 

The  answers  of  these  judges  do  not  always  cover  the 
inquiry  as  to  all  the  questions.     In  some  cases  there 
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are  conditions  and  qualificatians  attached  to  the  an- 
swers, but  a  summary  of  them  is  about  as  follows: 

Question  number  one  is  answered  affirmatively  by 
ten  judges  and  negatively  by  twenty-two.  To  ques- 
tion number  two  there  are  fifteen  answers  in  the  af- 
firmative and  nineteen  who  do  not  believe  better  re- 
sults would  be  obtained  by  a  change.  There  are  eight 
who  say  there  is  some  general  sentiment  favoring  the 
change  and  twenty-four  who  say  there  is  not.  There 
are  eighteen  who  would  favor  an  amendment  provid- 
ing that  where  a  juror  becomes  incapacitated  he 
might  be  excused  and  the  verdict  be  rendered  by 
those  remaining,  the  number  not  be  reduced  below 
nine,  and  there  are  ten  who  w^ould  not  favor  any 
amendment  in  this  respect.  There  are  annexed  to 
this  paper  extracts  from  all  these  letters  containing 
the  substance  of  their  answers. 

Judge  McClellan  of  Alabama,  writes:  "There  is  no 
general  or  even  appreciable  sentiment  among  lawyers 
or  laymen  in  this  state  favoring  a  change  in  this  mat- 
ter. I  do  not  believe  there  is  any  necessity  for  the 
suggested  change,  or  that  justice  would  be  promoted 
by  it." 

Judge  Hill  of  Arkansas  answers  all  four  questions 
"  No."  As  to  the  fourth  question  he  says:  "Occasion- 
ally great  expense  and  inconvenience  is  worked  by 
the  present  system,  as  in  the  instance  mentioned,  but 
a  relaxation  of  the  rule  destroys  the  integrity  of  the 
system.  A  gradually  dwindling  jury,  even  when  pro- 
vided against  dwindling  below  nine,  is  not  that  "  bul- 
wark of  liberty  "  so  dear  to  the  hearts  of  the  Anglo- 
Saxon  race. 

Judge  Torrance  of  Connecticut  believes  that  a 
change  should  be  made  in  civil  cases  which  will  per- 
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mit  nine  jurors  to  render  a  verdict;  does  not  believe 
that  such  an  amendment  would  produce  more  just 
and  equitable  results;  favors  the  amendment  sug- 
gested by  the  fourth  question,  and  says  that  he  is  not 
sure  but  that  such  an  amendment  w^ould  in  a  great 
measure  obviate  the  most  serious  objections  to  our 
jury  trials. 

Justice  Uabbert  of  Colorado  ansv^^ers  all  of  the  ques- 
tions "No."  He  says:  "From  time  immemorial,  ver- 
dicts could  only  be  rendered  by  the  unanimous  con- 
sent of  all  the  members  of  the  jury.  I  know  of  no 
reason  why  we  should  depart  from  this  custom.  If 
there  is  any  necessity  for  such  a  departure  now,  it 
must  have  existed  for  centuries.  There  may  be  a  few 
instances  where  mistrials  have  occurred  because  one 
or  two  jurors  refused  to  concur  in  a  verdict  believed 
to  be  just  by  a  majority,  but  they  are  rare.  Perhaps 
in  some  of  these  instances,  as  a  matter  of  fact,  the  mi- 
nority were  right.  I  do  not  think  a  change  would  pro- 
duce any  more  just  and  equitable  results." 

Justice  Beatty  of  California  lives  in  a  state  where  a 
verdict  may  be  rendered  by  three-fourths  of  a  jury  in 
civil  cas.es;  thinks  the  change  works  beneficially;  does 
not  know  that  the  practice  in  this  respect  produces 
more  just  and  equitable  results,  but  it  insures  a  ver- 
dict in  a  great  many  cases  where  under  the  old  rule 
the  trial  might  have  resulted  in  a  divsagreement. 

Justice  Stockslager,  of  Idaho,  writes  that  under  their 
constitution  verdicts,  in  civil  cases,  may  be  rendered 
by  three- fourths  of  the  jury.  That  he  is  pleased  with 
the  results  under  their  system;  says  he  does  not  be- 
lieve that  he  could  find  a  member  of  the  bar  in  his 
state  who  would  favor  a  unanimous  verdict;  nor  that 
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any  considerable  number  of  people  would  favor  the 
change  to  the  rule  as  it  existed  in  territorial  days. 

Justice  Sherwin,  of  Iowa,  writes,  that  his  experience 
of  twelve  years  as  a  trial  judge  did  not  demonstrate 
any  pressing  necessity  for  non-unanimous  verdicts. 
He  writes:  "Although  I  personally  favor  them  in  civil 
cases,  because  of  the  occasional  disagreement  caused 
by  one  or  two  jurors,  I  cannot  say  that  mistrials  were 
frequent  enough  to  create  a  serious  demand  for  a 
change,  nor  do  I  think  there  is  such  demand  among 
the  people  generally." 

Justice  Hadley,  of  Indiana,  answers  the  first  three 
questions  "No"  and  the  fourth  "Yes." 

Justice  Johnson  of  Kansas  writes:  "As  [understand 
the  question  my  answer  would  be  an  affirmative  to 
each  proposition.  The  requirement  of  unanimity  in 
a  verdict  frequently  defeats  justice  and  makes  unnec- 
essary costs." 

Justice  Hobson  of  Kentucky  writes  that  in  civil  cases 
a  verdict  may  be  rendered  by  three-fourths  of  the  jury 
in  that  state. 

"The  act  has  now  been  in  force  something  over 
twelve  years  and  I  have  never  heard  any  agitation  to 
repeal  it.  Under  it  we  have  very  few  hung  juries  and 
I  think  that  the  bar  are  very  much  in  favor  of  the  ma- 
jority verdict  in  civil  cases,  leaving  the  criminal  cases 
to  be  disposed  of  as  before  by  unanimous  verdict.  I 
see  no  reason  why  a  juror  might  not  be  excused  for 
sickness  or  other  cause  and  the  verdict  rendered  by 
the  remainder,  provided  the  jury  was  not  reduced  be- 
low nine." 

Hon.  Joseph  A.  Breaux,  Chief  Justice  of  Louisiana: 
"I  have  the  honor  to  state  that  in  Louisiana,  since  the 
year  1898,  in  all  civil  cases  in  which  a  jury  is  prayed 
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for  and  allowed,  the  jury  is  composed  of  twelve  mem- 
bers, nine  of  whom  concurring  may  render  a  verdict. 
The  law  upon  the  subject  was  enacted  in  the  year 
1898.  The  new  system  is  satisfactory  in  every  respect. 
I  have  never  heard  anyone  object  to  it.  The  finding 
of  juries  is  accepted  and  to  it  is  given  due  weight  al- 
ways. I  do  not  think  that  there  is  a  good  citizen  in 
the  state  who  is  opposed  to  the  new  law.  My  views 
upon  thesu})ject  will  be  sufficiently  expressed  by  my 
saying  that  I  would  regret  if  the  law  were  repealed." 

Justice  Wiswell,  of  Maine,  answers  the  first  three 
questions  "no,"  and  the  last  one  '*yes." 

*Mn  my  opinion  such  an  amendment  would  not  pro- 
duce more  just  and  equitable  results.  There  are  un- 
doubtedly cases  where  one  or  two  jurors  by  their  ob- 
stinacy prevent  a  verdict,  and  a  proper  verdict,  but  I 
think  it  is  quite  as  frequently  the  case  that  the  small 
minority  prevent  an  erroneous  verdict.  A  disagree- 
ment of  the  jury  is  not  a  very  frequent  occurrence 
with  us." 

Justice  Knowlton,  of  Massachusetts,  writes:  "I  do 
not  believe  that  there  is  any  pressing  necessity  for  a 
change  of  our  constitution  to  authorize  a  verdict  by 
less  than  the  entire  jury  in  civU  cases.  I  think  that 
the  occasions  when  one  or  two  jurors  by  final  disa- 
greement with  their  fellows  leave  the  trial  without  re- 
sult occur  almost  as  often  when  the  verdict  of  the 
majority  would  be  wrong  as  when  it  would  be  right 
and  that,  in  the  aggregate,  the  requirement  of  unan- 
imity causes  no  loss  in  the  administration  of  justice." 

Justice  Whitfield,  of  Mississippi,  writes  that  he 
favors  a  two-thirds  majority  verdict  in  civil  cases. 

Justice  Moore,  of  Michigan,  does  not  believe  there 
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is  any  pressing  necessity  for  the  chanj^e,  but  that  in 
civil  cases  it  would  be  desirable. 

Justice  Stark,  of  Minnesota,  writes:  "I  am  in  favor 
of  preserving  the  jury  system  intact.  I  have  no  sym- 
pathy with  the  radicals  who  would  emasculate  it  be- 
cause of  defects  of  administration  due  to  jury  shirk- 
ers and  incompetent  or  timid  judges.  Rightly  admin- 
istered the  system  is  the  best  ever  devised  for  the 
protection  of  the  liberty  and  property  of  the  citizen." 

Justice  Brace,  of  Missouri,  writes  that  in  that  state 
a  verdict  may  be  rendered  by  three-fourths  of  the  jury. 
He  says:  "The  trial  judges  and  the  bar  of  the  state 
express  themselves  as  well  pleased  with  the  change 
and  though  I  was  opposed  to  the  amendment  at  the 
time,  I  am  now  disposed  to  think  that  the  change  is 
beneficial  and  promotive  of  the  ends  of  justice." 

Justice  Brantly,  of  Montana,  writes  that  in  that 
state  two-thirds  of  the  jury  may  render  a  verdict  in 
all  civil  and  misdemeanor  cases;  says:  "The  results 
are  equally  just  and  equitable  as  they  were  under  the 
old  rule.  It  is  rare  now  that  a  jury  in  civil  or  mis- 
demeanor cases  deliberates  more  than  a  couple  of 
hours."  It  would  seem  that  the  last  statement  of 
Judge  Brantley's  suggests  a  strong  reason  why  the 
rule  of  unanimity  should  not  be  abandoned. 

Justice  Clark,  of  North  Carolina,  believes  a  change 
would  be  desirable. 

Justice  Holcomb,  of  Nebraska,  is  of  the  opinion 
that  the  change  would  produce  more  just  and  equit- 
able results. 

Justice  Morgan,  of  North  Dakota,  writes  that  disa- 
greements are  not  a  frequent  occurrence  and  that  if 
a  verdict  is  to  be  received  upon  agreement  of  nine 
jurors  disagreements  would  still  occur.    "It  is  my  ex- 
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perience  that  disagreements  usually  follow  where  the 
jury  starts  off  voting  about  equally  on  each  side.  All 
in  all,  I  should  be  sorry  to  see  a  change  made  that  an 
agreement  by  less  than  twelve  jurors  should  consti- 
tute a  verdict." 

Juvstice  Fitzgerald,  of  Nevada,  writes  that  in  that 
state  a  verdict  may  be  rendered  by  three-fourths  of 
the  jury;  that  this  system  works  well;  that  fourteen 
years  experience  on  the  nisi  prius  bench  has  confirmed 
his  opinion  that  the  law  is  a  good  one. 

Justice  Spear  of  Ohio  believes  there  is  a  necessity 
for  a  change  in  the  rule  of  unanimity;  that  a  change 
would  produce  more  just  and  equitable  results;  thinks 
the  sentiment  in  favor  of  such  change  cannot  be  said 
to  be  universal  among  the  bar  or  the  people,  but  that 
it  is  entertained  by  a  large  number  of  thoughtful  per- 
sons; does  not  favor  the  submission  to  a  jury  reduced 
from  twelve  by  illness  or  other  necessary  incapacity 
in  any  case  of  felony. 

Justice  Wolverton  of  Oregon  writes:  "1  am  much 
of  a  stickler  for  the  old  jury  system  to  remain  intact. 
It  has  grown  up  out  of  long  usage  and  custom,  and 
experience  has  proven  it  to  be  the  best  that  can  be 
provided.  We  must  remember  that  the  jury  is  not  a 
board  of  arbitration,  by  which  a  majority  or  less 
number  than  the  whole  may  determine  the  con- 
troversy, but  that  the  conclusion  of  all  should  form 
one  judgment.  If  there  is  a  change  in  this  respect, 
we  must  admit  that  a  very  decided  inroad  would  be 
made  upon  the  old  idea  of  the  sytem  itself;  hence  I 
think  there  is  no  pressing  or  other  necessity  for  any 
change  in  the  system. 

**0n  the  other  hand,  I  am  of  the  opinion  that  it  would 
give  greater  opportunity  for  obtaining  packed  juries 
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where  such  things  are  sometimes  resorted  to,  and  it 
would  give  greater  ground  for  cavil  among  the  jurors 
themselves  and  the  entertainment  of  personal  ideas 
and  opinions,  and  I  do  not  think  that  justice  would  he 
at  all  enhanced  by  such  a  change." 

Knows  of  no  general  sentiment  favoring  such 
change. 

"  Answering  the  fourth  inquiry,  I  am  not  in  favor 
of  the  amendment  permitting  a  less  number  than 
twelve  to  try  out  the  cause  in  case  one  or  more  should 
become  ill  or  incapacitated  during  the  trial.  We  often 
meet  with  mistrials  arising  from  different  causes,  and 
I  do  not  think  that  a  mistrial  arising  from  this  source 
is  any  more  serious  than  we  meet  with  in  other  forms. 
It  seems  to  me  that  in  criminal  cases,  above  all  others, 
there  should  be  a  verdict  of  twelve  jurors,  and  if  one 
of  them  becomes  incapacitated  during  the  trial,  unless 
the  parties  themselves  are  willing  to  try  out  the  mat- 
ter before  the  remaining  jurors,  it  ought  to  be  ac- 
counted a  mistrial,  as  in  other  cases,  and  a  new  jury 
called.  If  we  begin  to  make  inroads  on  the  old  idea, 
w^e  scarcely  know  where  it  would  end." 

Justice  Mitchell  of  Pennsylvania  is  of  opinion  there 
is  no  necessity  for  any  change,  nor  any  sentiment  in 
favor  of  a  change  in  his  state.  "  On  the  contrary,  the 
universal  opinion  is  that  such  change  is  undesiral)le. 
The  fact  that  one  or  two  jurors  can  hold  the  verdict 
off,  is  often  the  only  check  on  the  impatience  of  the 
majority  to  vote  like  a  town  meeting  and  overwhelm 
the  minority.  The  minority  thus  secure  a  hearing, 
and  the  fact  that  they  can  hold  out,  tends  to  secure 
discussion  and  comparison  of  views,  and  an  intelligent 
understanding  of  the  case  before  decision." 

Favors  a  provision  that  the  trial  may  proceed  in 
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case  of  death  or  serious  incapacity  of  a  juror.  "  I  am 
very  strongly  in  favor  of  such  change.  It  would  save 
much  delay  and  frequent  risk  of  injustice.  It  is  a 
very  desirable  improvement  in  the  law." 

Justice  Tillinghast  of  Rhode  Island  thinks  there  is 
no  pressing  necessity  for  a  change;  has  long  been  of 
the  opinion  that  verdicts  in  civil  cases  should  be  con- 
trolled by  less  than  twelve  jurors;  is  not  in  favor  of 
allowing  a  bare  majority  of  the  jury  to  control,  but 
should  require  a  three-fourths  majority;  does  not  favor 
an  amendment  to  the  effect  that  less  than  twelve 
jurors  should  be  allowed  to  render  a  verdict  in  a  crim- 
inal case. 

Justice  Corson  of  South  Dakota  writes  that  our  sys- 
stem  has  existed  for  so  many  centuries,  in  which  a 
full  jury  has  always  been  required,  that  he  is  inclined 
to  doubt  the  policy  of  making  any  change;  thinks 
there  is  no  very  great  inconvenience  resulting  from 
adhering  to  the  full  jury  in  civilcases.  **  On  the  whole 
it  seems  to  me  that  we  should  adhere  to  the  old, 
venerable  system  of  requiring  a  verdict  by  a  full  jury, 
although  occasionally  some  injustice  may  be  doae  by 
adhering  to  that  system." 

Justice  Beard  of  Tennessee  thinks  such  a  change 
would  have  a  decided  advantage  in  some  respects;  any 
less  number  of  equal  intelligence  and  honesty,  after 
hearing  the  testimony  and  receiving  the  charge  in  a 
given  case,  would  be  as  likely  to  reach  a  sound  con- 
clusion as  twelve  jurors.  "Taking  a  majority,  would 
avoid  the  wrong  that  is  seen  frequently  done  in  com- 
promise verdicts.  For  it  is  within  the  experience  of 
every  judge,  that  one  or  two  obstinate  jurors  can  go 
a  long  way  in  enforcing  their  views  by  wearing  out 
the  patience  of  the  majority.     While  good  sometimes 
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result,  yet,  my  observation  is  that  the  evil  effect  is 
ordinarily  the  prevailing  one.  In  addition  it  would 
avoid  the  expense  and  worry  resulting  from  mis- 
trials." 

Justice  Gaines  of  Texas  does  not  favor  any  amend- 
ment. 

Justice  Rowell,  of  Vermont,  does  not  favor  any 
change;  the  present  system  works  well  enough  in 
practice;  thinks  that  where  a  juror  becomes  sick  the 
case  should  proceed  with  a  reduced  number,  but  not 
below  a  good  majority,  say,  nine. 

Justice  Keith,  of  Virginia,  answers  the  first  three 
questions  "No."  "With  careful  provision  against  its 
abuse,  an  amendment  to  the  law  providing  that  where 
a  juror  becomes  ill,  or  for  any  cause  incapacitated, 
during  the  trial,  he  may  be  excused  and  the  verdict 
rendered  by  those  remaining,  would  be  a  salutary 
change." 

Hon.  Wallace  Mount,  Chief  Justice  of  Washington: 

"We  have  a  law  in  this  state  providing  for  a  verdict 
by  ten  jurors  in  civil  actions.  Section  5011,  2  Bal. 
Code.  This  has  been  the  rule  here  for  ten  years,  and 
has  given  general  satisfaction.  If  there  is  any  senti- 
ment among  the  legal  profession,  I  think  it  is  for  a 
less  number  to  give  a  verdict  rather  than  a  return  to 
the  old  practice.  The  result,  no  doubt,  has  been  to 
prevent  many  mistrials  and  thereby  has  saved  expen- 
sive and  prolonged  litigation.  Personally  I  like  the 
rule  in  this  state,  and  am  in  favor  of  extending  it  to 
criminal  actions,  particularly  to  those  involving 
criuie  not. capital.  The  same  reason  which  obtained 
for  a  verdict  of  less  than  twelve  jurors  in  civil  actions 
must  necessarily  operate  in  criminal  actions.  When 
a  majority  of  a  jury  is  as  great  as  nine  or  more,  it  is 
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ordinarily  not  prejudiced  l)y  friendship  or  improper 
motives.  When  a  minority  of  three  or  less  may  cause 
a  mistrial,  motives  of  sympathy,  friendship  or  other 
improper  considerations  may  thereby  be  permitted  to 
weigh  too  heavily  in  the  scale  of  justice.  It  is  true 
that  exact  justice  is  difficult  of  attainment,  but  it  is, 
I  think,  more  nearly  found  in  a  majority  of  nine  than 
in  a  unanimous  verdict  in  any  case." 

Hon.  J.  D.  Whitfield,  Chief  justice  of  Florida,  writes 
as  follows:  That  the  Constitution  of  Florida  provided 
"the  number  of  jurors  for  the  trial  of  causes  in  any 
court  may  be  fixed  by  law,  but  shall  not  be  less  than 
six  in  any  case."  The  Revised  Statutes  provide: 
"Twelve  shall  constitute  a  jury  to  try  all  capital  cases, 
and  six  men  shall  constitute  a  jury  to  try  all  other 
criminal  cases."  This  was  amended  in  1899  by  pro- 
viding further:  "And  six  men  shall  constitute  a  jury 
to  try  all  civil  cases." 

The  Chief  Justice  says.  "This  system  seems  to  be 
satisfactory  in  this  state.  I  see  no  real  necessity  for 
a  change." 

Chief  Justice  Frank  N.  Parsons,  of  New  Hampshire, 
writes  that  his  court  does  not  determine  facts.  "If 
you  desire  my  vote  on  the  questions  you  submit  I 
should  answer  them  all  in  the  negative." 

Thomas  J.  Simmons,  Chief  Justice  of  (leorgia:  "The 
question  of  non-unanimous  verdicts  has  not  been  very 
much  discussed  in  this  state.  Some  years  ago  a  mem- 
ber of  the  Bar  Association  wrote  an  article  upon  the 
subject,  but  it  did  not  seem  to  impress  the  bar  or  the 
public.  As  for  myself,  I  think  it  not  necessary  to  the 
safety  of  the  parties  or  to  the  public  that  the  verdict 
be  unanimous.  While  on  the  trial  bench  1  observed 
27 
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that  there  was  a  miscarriage  of  justice  in  many  cases 
on  account  of  the  stubbornness  of  one  juror.  Every 
other  tribunal  decides  questions  by  a  majority,  and  to 
my  mind  there  is  no  reason  why  a  unanimous  verdict 
should  be  required  of  a  jury.  But,  as  j^ou  know,  law- 
yers are  conservative,  and  the  older  ones  at  least  dis- 
approve of  any  change  in  the  practice  under  which 
they  were  reared.  Perhaps  for  this  reason  it  would 
be  better  to  require  a  two-thirds  vote  of  the  jury  if, 
after  they  had  been  in  their  room  for  a  certain  length 
of  time — say  one,  two  or  three  hours — and  could  not 
return  a  unanimous  verdict. 

*'In  regard  to  verdicts  in  criminal  cases,  I  think  it 
would  be  a  good  practice  in  a  case  where  one  of  the 
jurors  was  unable  to  serve,  on  account  of  sickness,  or 
other  cause,  to  allow  the  balance  of  the  jury  to  make 
a  verdict  instead  of  a  mistrial." 

Uick  Haney,  Associate  Justice,  South  Dakota.  "The 
constitution  of  this  state  authorizes  the  legislature  to 
provide  for  the  decision  of  civil  cases  by  three-fourths 
of  the  jury.  In  1893  an  act  was  passed  providing  that 
in  certain  civil  actions  tried  by  the  circuit  court  on 
appeal  from  justices  of  the  peace  the  verdict  may  be 
rendered  by  three-fourths  of  the  jury.  During  the  time 
I  was  on  the  circuit  bench,  after  this  law  took  effect, 
there  was  not  many  cases  tried  to  which  it  was  ap- 
plicable, and  I  kept  no  record  of  them,  but  became  im- 
pressed with  the  notion  that  if  the  three-fourths  rule 
were  extended  to  all  civil  actions  the  number  of  disa- 
greements would  not  be  decreased. 

"In  my  opinion  no  better  system  has  been  suggested 
for  the  trial  of  persons  charged  with  the  commission 
of  serious  offenses  than  the  present  jury  system,  re- 
quiring the  unanimous  verdict  of  twelve  jurors  to  con- 
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vict.  There  does  not  seem  to  be  any  j^eneral  senti- 
ment in  this  state  favoring  a  change  of  the  practice  as 
it  now  exists  and  the  fact  that  the  legislature  has  ex- 
tended the  three-fourths  rule  to  only  a  limited  class 
of  civil  cases,  though  it  might  have  been  extended  to 
all  civil  cases  at  any  time  since  the  adoption  of  the 
constitution  in  1889,  would  indicate  that  our  people 
are  satisfied  with  the  unanimous  rule. 

"The  'system'  itself  is  not  so  bad:  the  cause  of  much 
just  criticism  results  from  bad  laws,  or  the  bad  ad- 
ministration of  law,  relating  to  the  selection  of  per- 
sons to  perform  jury  duties.  Select  your  best  citizens 
as  jurors;  compel  them  to  serve;  and  you  wnll  do  more 
to  remove  those  uiifortunate  miscarriages  of  justice 
which  too  frequently  occur,  and  which  cause  unfavor- 
able comment,  than  by  any  revision  of  the  present 
practice.  Men  of  character,  of  affairs;  the  wealthy 
and  successful  citizen,  as  well  as  all  others  possessing 
intelligence  and  integrity,  should  be  led  to  regard  serv- 
ice on  juries  as  one  of  the  most  honorable,  important, 
and  patriotic  duties  that  can  devolve  upon  any  human 
being;  a  duty  in  every  respect  as  honorable  as  those 
performed  by  the  judge  or  any  public  officer;  a  duty 
which  every  citizen  owes  to  his  country,  and  one  which 
should  be  cheerfully  performed  regardless  of  personal 
inconvenience  or  private  business  engagements. 

Hon.  H.  B.  Brown,  Associate  Justice  of  the  United 
States  Supreme  Court:  "  1  have  long  been  of  the 
opinion  that  the  rule  of  unanimity  frequently  works 
great  injustice  by  enabling  a  single  juror  to  hold  up 
an  entire  panel  in  some  case  in  which  he  has  a  strong 
personal  interest. 

*'  I  have  occasionally  known  of  the  one  juror  to  be 
right,  but  much  more  often  have  been  led  to  believe 
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that  he  had  been  subjected  to  some  outside  and  irregu- 
lar influence.  I  cannot  see  that  there  is  any  pressing 
necessity  for  such  a  change,  but  I  think  an  amend- 
ment to  the  practice  would  produce  better  practical 
and  more  equitable  results.  I  do  not  know  whether 
the  great  majority  of  people  and  the  bar  would  favor 
a  change,  but  I  believe  that  in  the  states  where  this 
has  been  tried  it  has  been  favorably  received.  I  have 
heard  of  no  complaint  being  made  of  it,  which  is  in 
itself  a  strong  argument  in  its  favor.  It  will  occasion- 
ally happen  that  a  corporation  or  an  unpopular  liti- 
gant may  be  saved  from  gross  injustice  by  an  intelli- 
gent and  determined  juror,  but  the  cases  are  rare. 

"1  think  an  amendment  may  properly  be  adopted 
allowing  a  case  even  of  a  felony  to  be  continued  by 
consent  and  a  verdict  of  ten  or  eleven  jurors  be  ac- 
cepted. The  courts  of  New  York  and  Michigan  have 
held  that  this  could  not  be  done  under  the  present 
law.  I  should  be  inclined  to  favor  the  change  sug- 
gested in  your  fourth  question.  I  think  it  would  be  de- 
siroble  to  abolish  the  rule  of  unanimity  even  in  crimi- 
nal cases,  and  allow  a  verdict  to  be  returned  by  a  vote 
of  not  less  than  nine  jurors." 

I  have  here  collected  the  opinions  of  thirty-three 
chief  justices. and  one  associate  justice  of  the  highest 
courts  in  this  country. 

The  weight  of  authority  is  against  the  proposed 
change,  but  it  must  be  freely  conceded  that  there  are 
two  sides  to  the  question,  and  that  a  respectable 
minority  believe  that  an  improvement  could  be  made. 

The  extracts  here  made  are  necessarily  very  brief, 
but  sufficiently  full  I  think  to  indicate  the  opinion 
entertained.  I  will  tile  with  the  secretary  a  full  copy 
of  the  substance  of  all  these  letters. 
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sentiment  in  wisconsin. 

The  replies  to  the  same  questions  sent  out  to  all  the 
the  circuit  judges  in  Wisconsin  indicate  that  this  state 
may  be  placed  on  the  conservative  side.  Beside  Judge 
Clementson  only  two  of  our  judges.  Helms  and  Kirwin, 
are  of  the  opinion  that  there  is  necessity  for  a  change, 
or  that  the  amendment  of  the  practice  in  this  respect 
would  produce  more  just  and  equitable  results.  Judge 
Helms  thinks  there  is  no  general  sentiment  favoring 
the  change;  Judge  Kirwin  thinks  there  is  some  senti- 
ment in  favor  of  amendment.  Five  of  the  judges  are 
opposed  to  an  amendment  providing  that  the  trial 
may  proceed  with  the  remaining  jurors  where  one  of 
the  number  becomes  sick  or  incapicitated,  but  all  the 
remainder  favor  such  an  amendment.  A  few,  how^- 
ever,  believe  that  such  an  amendment  should  not 
apply  to  criminal  cases. 

The  sentiment  in  Wisconsin  therefore  appears,  as 
far  as  the  trial  judges  are  concerned,  to  be  overwhelm- 
ingly opposed  to  any  change,  excepting  in  case  of  sick- 
ness or  incapacity  of  jurors. 

Judge  Belden  has  been  kind  enough  to  submit  the 
questions  to  prominent  attorneys  in  his  circuit.  The 
answers  have  been  forwarded  to  the  writer.  D.  H. 
Flett,  Peter  Fisher,  James  Cavanaugh  and  Thomas 
Kearney  answer  all  these  questions  in  the  negative, 
except  the  last  one  as  to  the  incapacity  of  a  juror. 
William  U.  Thompson  favors  the  proposed  amend- 
ment. 

I  have  conversed  freely  on  this  subject  with  lawyers 
not  only  in  my  own  circuit,  but  with  many  others, 
and  I  do  not  recall  a  single  one  who  favored  a  change 
of  the  practice  in  respect  of  the  unit  rule.  On  the 
contrary,  the  opinion  was  generally  expressed  that  the 
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system  now  in  force  is  working  satisfactorily.  If 
there  are  urgent  reasons  for  a  reform  it  would  seem 
that  the  bench  and  bar  in  Wisconsin,  after  an  experi- 
ence of  over  half  a  century,  would  have  discovered 
them. 

In  the  constitutional  convention  in  New  York  in 
1894  an  attempt  was  made  to  drop  the  unit  rule,  but 
it  was  not  successful.  No  doubt  that  body  was  com- 
posed of  many  of  the  ablest  and  wisest  men  in  that 
great  state.  A  move  to  amend  the  law  in  this  respect 
was  expected  to  be  made  again  in  New  York  this 
year.  Senator  Malby  writes  me  that  there  have  been 
disagreements  there  in  several  important  murder 
trials  which  he  believes  is  the  real  reason  why  a 
change  is  sought.  But  he  thinks  the  remedy  is  to  be 
found  not  in  abandoning  the  rule  of  unanimity,  but  in 
abolishing  capital  punishment  altogether  and  permit- 
ting the  jury  to  determine  the  penalty.  He  w^rites 
that  he  is  of  opinion  that  there  will  be  no  change  in 
New  York  as  to  the  unit  rule. 

In  Minnesota  and  North  Dakota  there  are  constitu- 
tional provisions  authorizing  verdicts  by  less  than  a 
unanimous  vote,  but  the  legislatures  have  never  so 
provided  and  so  the  unit  rule  is  still  in  force. 

Judge  Winchester  of  Bismarck  wiites  that  no  law^ 
has  ever  been  introduced,  even  looking  to  a  non- 
unanimous  verdict  in  either  civil  or  criminal  actions. 
Chief  Justice  Morgan  of  North  Dakota  writes  that 
after  twelve  years  experience  on  the  bench  he  is  op- 
posed to  a  change  allowing  verdicts  by  a  fixed  ma- 
jority; that  disagreements  are  not  frequent,  and  if  a 
verdict  might  be  received  on  agreement  of  nine  jurors 
disagreements  w^ould  still  occur,  and  that  it  is  not  fre- 
quent that  one,  two  or  three  jurors  hang  a  jury. 
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Judge  Frank  C.  Brooks,  one  of  the  ablest  district 
judges  in  Minnesota,  writes  as  to  the  situation  in  his 
state:  "  We  have  in  this  state  a  constitutional  amend- 
ment (adopted  in  1890)  to  the  effect  that  "the  legis- 
lature may  provide  that  the  agreement  of  five-sixths 
of  any  jury  in  any  civil  action  or  proceeding,  after 
not  less  than  six  hours  deliberation,  shall  be  a  suffi- 
cient verdict  therein."  And,  as  you  suggest  also,  the 
legislature  has  never  taken  any  action  under  the  au- 
thority which  this  amendment  confers." 

"The  amendment  was  adopted  at  a  time  when  any 
proposed  amendment  carried  if  the  votes  for  it  ex- 
ceeded those  against  it,  and  when  any  proposal,  how- 
ever unnecessary  or  even  undesirable,  was  almost  cer- 
tain of  adoption.  Indeed  no  amendment  to  our  consti- 
tution failed,  I  think,  to  carry,  until  subsequent  to  1899, 
since  which  time  a  majority  of  all  the  voters  voting  at 
the  election  must  cast  their  ballots  for  the  amendment 
before  it  becomes  effective.  Since  this  amendment 
became  operative,  bills  have  from  time  to  time  been 
introduced  in  the  legislature,  seeking  to  make  the  same 
effective,  but  have  invariably  failed  of  passage.  I  do 
not  think  there  is  or  has  been  any  very  strong  senti- 
ment with  us  in  favor  of  the  proposed  change,  either 
on  the  part  of  the  bench  or  bar  or  among  the  laity,  I 
am  myself  inclined  to  believe  that  the  proposed  change 
would  be  inadvisable.  It  is  true  of  jurors,  as  of  men 
in  general,  that  the  minority  is  not  always  wrong,  or 
the  majority  always  right.  Not  infrequently  when  a 
jury  disagrees  we  find  that  the  one  or  two  who  brought 
about  the  result  were  on  the  right  side.  Often  when 
the  jury  agree,  one  or  two  strong  men  have  brodght 
their  associates  to  view  the  case  rightly,  when,  except 
for  the  necessity  of  a  unanimous  verdict,  the  majority 
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would  have  disposed  of  the  case  quickly  and  eiTon- 
eously.  Often  one  or  two  such  stronj?  men  who  do  not 
lose  their  heads,  compel  the  rest  to  consent  to  a  reas- 
onable and  just  verdict,  when  otherwise  it  might  be 
excessive  in  amount  or  otherwise  unjust.  A  miscar- 
riage resulting  from  a  disagreement  is  no  more  serious, 
often  much  less  so,  than  an  erroneous  verdict  which 
thie  court  does  not  feel  justified  in  disturbing.  A  sit- 
uation might  arise  when  such  a  change  would  be 
needed.  If  there  were  a  systematic  attempt  on  the 
part  of  corporations  or  other  litigants,  by  bribery  or 
other  improper  methods,  to  influence  individual  jurors 
to  force  a  disagreement,  and  there  were  no  other  way 
to  circumvent  the  attenj[)t,  such  a  law  might  be  essen- 
tial. But  so  far  in  my  experience  I  have  not  found 
any  such  condition  as  would  warrant  such  a  drastic 
remedy." 

1  have  received  from  Judge  T.  S.  Reese,  President  of 
the  Texas  State  Bar  Association,  a  copy  of  his  address 
delivered  at  the  last  meeting  in  that  state  favoring  the 
non-unanimous  practice.  I  learn  from  this  that  in 
1876  Texas  adopted  a  constitution  providing  for  ver- 
dicts in  civil  cases  and  in  criminal  cases  below  the 
grade  of  felony  by  vote  of  nine  jurors.  There  was  a 
proviso,  that  "the  legislature  may  change  or  modify 
the  rule  authorizing  less  than  the  whole  number  of 
the  jury  to  render  a  verdict."  Judge  Reese  states, 
what  is  very  significant,  that  within  a  few  months  the 
legislature  restored  the  rule  of  unanimity.  However, 
the  State  Bar  Association  last  July  adopted  a  resolu- 
tion recommending  the  abolishment  of  the  rule  of 
unanimity. 

Hon.  R.  R.  (Jaines,  Chief  Justice  of  that  state,  writes 
me  on  the  subject* as  follows:  "I  do  not  know  of  any 
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general  sentiment  among  the  bar  or  the  people  favor- 
ing the  change;  in  fact,  I  was  wholly  unaware  that 
there  were  any  lawyers  in  the  state  who  advocated  a 
change  of  the  character  indicated  until  the  meetinj<af 
our  State  Bar  Association  some  time  during  last  sum- 
mer. There  a  resolution  was  introduced  to  secure  the 
influence  of  that  association  to  effect  a  change  in  our 
laws  to  provide  for  a  verdict  by  a  majority  of  the  jury; 
but  what  majority  I  do  not  recollect,  nor  do  I  now 
recollect  what  the  fate  of  the  resolution  was.  Circum- 
stances, however,  indicate  that  whatever  may  have 
been  its  fate,  it  was  a  very  slight  indication  of  the 
opinion  of  the  bar  of  this  state.  It  seems  to  me  that 
a  very  cogent  reason  for  not  altering  the  law  in  refer- 
ence to  the  verdicts  of  jury  is,  that  the  temptation  in 
many  cases  would  be  great  for  the  jury  to  retire, and, 
in  order  to  save  labor  and  time  requisite  for  a  thorough 
consideration  and  discussion  of  the  questions  at  issue, 
simply  to  take  a  vote  and  render  a  verdict  accord- 
ingly. In  other  words,  my  opinion  is  that  to  require 
a  unanimous  verdict  would  be  likely  to  lead  to  a  more 
correct  result." 

The  treatment  of  this  question  in  these  three  states, 
Minnesota,  North  Dakota  and  Texas  is  especially  sig- 
nificant. Constitutions  have  either  been  adopted  or 
amended  so  as  to  authorize  the  abandonment  of  the 
unit  rule.  The  legislature  in  two  of  them  have  never 
acted,  and  in  Texas  within  a  few  months  affirmative 
action  was  taken  to  restore  the  rule  of  unanimity. 
This  indicates  that  the  people  have  not  observed  any 
necessity  for  a  change. 

It  is  true  that  innovations  have  been  made  in  sev- 
eral states,  mostly  in  the  west. 

This  paper,  already  too  long,  must  be  brought  to  a 
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close.  If  the  statistics  secured,  as  to  the  percentage 
of  disagreements,  and  the  "symposium"  of  opinions  of 
eminent  judges  obtained,  shall  be  helpful  in  enabling 
the  members  of  this  Association  to  vote  more  intelli- 
gently on  the  pending  resolution,  it  will  be  a  satisfac- 
tion to  the  writer. 

I  cannot  do  better  in  closing  than  to  quote  again 
from  the  admirable  address  of  Mr.  Choate,  these 
words: 

"It  takes  no  prophet  to  foretell  that  the  great  con- 
test in  the  courts  in  the  coming  generation  are  to  be 
against  and  in  defence  of  the  right  of  property,  and  I 
can  conceive  no  more  destructive  and  fatal  w^eapon, 
which  its  adversaries  could  secure  in  advance,  than 
the  abolition  of  this  rule  of  unanimity,  excluding 
practically  the  votes  of  the  more  conservative,  the 
more  deliberate,  the  more  just  members  of  the 
tribunal." 

"For  I  cherish,  as  the  result  of  a  life's  work  nearing 
its  end,  that  the  old-fashioned  trial  by  jury  of  twelve 
honest  and  intelligent  citizens  remains  today,  all  sug- 
gested innovations  and  amendments  to  the  contrary, 
the  best  and  safest  practical  method  for  the  determina- 
tion of  facts  as  the  basis  of  judgment  of  courts,  and 
that  all  attempts  to  tinker  or  tamper  with  it  should 
be  discouraged  as  disastrous  to  the  public  welfare." 

"The  truth  is,  however,  that  the  jury  system  is  so 
fixed  as  an  essential  part  of  our  political  institutions; 
it  has  proved  itself  to  be  such  an  invaluable  security 
for  the  enjoyment  of  life,  liberty  and  property  for  so 
many  centuries;  it  is  so  justly  appreciated  as  the  best 
and  perhaps  the  only  known  means  of  admitting  the 
people  to  a  share,  and  maintaining  their  wholesome 
interest,  in  the  administration  of  justice;  it  is  such  an 
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indispensable  factor  in  educating  them  in  their  per- 
sonal and  civil  rights;  it  affords  such  a  school  and 
training  in  the  laws  to  the  profession  itself;  and  is  so 
embedded  in  our  constitution  which,  as  I  have  said, 
declare  that  it  shall  remain  forever  inviolate,  requir- 
ing a  convention  or  an  amendment  to  alter  it — that 
there  can  be  no  substantial  ground  for  fear  that  any 
of  us  will  live  to  see  the  people  consent  to  give  it  up." 
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Questions  Submitted  on  the  Subject  of 

Unanimous  Verdicts. 


Hon.  Thos.  N.  McClellan,  Chief  Justice  of  Supreme 
Court  of  the  state  of  Alabama: 

There  is  no  general  or  even  appreciable  sentiment 
among  lawyers  or  laymen  in  this  state  favoring  a 
change  in  this  matter.  I  do  not  believe  there  is  a 
necessity  for  the  suggested  change,  or  that  justice 
would  be  promoted  by  it. 

I  am  inclined  to  think  that  the  organic  law  should 
be  amended  so  as  to  provide  that  when  in  the  coui*se 
of  a  trial  one,  two  or  three  jurors  should  become  dis- 
abled to  continue  their  duties  the  case  should  be  de- 
termined by  the  remaining  jurors. 

Hon.  Joseph  M.  Hill,  Chief  Justice  of  Supreme 
Court  of  the  state  of  Arkansas: 

Answers  all  four  questions  no.  As  to  the  fourth 
question  he  says:  "  Occasionally  gi-eat  expense  and  in- 
convenience is  worked  by  the  present  system,  as  in 
the  instance  mentioned,  but  a  relaxation  of  the  rule 
destroys  the  integrity  of  the  system.  A  gradually 
dwindling  jury,  even  when  provided  against  dwindling 
below  nine,  is  not  that  *  bulwark  of  liberty '  so  dear 
to  the  hearts  of  the  Anglo-Saxon  race." 

In  the  recent  Congress  of  Lawyers  and  Jurists  at 
St.  Louis,  September  28,  1904,  it  was  my  pleasure  to 
hear  Judge  John  F.  Dillon  reply  to  the  Continental 
Judges  and  Professors  who  had  advocated  the  abolish- 
ment of  jury  trial  in  civil  actions.    Judge  Dillon  said, 
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in  substance,  that  the  jury  system  —  and  he  referred 
to  a  jury  of  twelve,  not  a  dwindling  body  —  was  the 
system  best  adapted  to  Anglo-Saxon  civilization  and 
Anglo-Saxon  ideals.  He  complimented  the  magnifi- 
cent judicial  systems  of  the  Continent  of  Europe,  each 
reflecting  the  highest  state  of  its  own  people  and  each 
the  result  of  experience  as  the  best  suited  to  the  civil- 
ization and  ideals  of  their  respective  states.  But  he 
called  to  memory  the  tremendous  influence  of  our 
jury  system  in  developing  individual,  religious  and 
political  liberty.  In  few  and  eloquent  words  he  held 
aloft  this  system  as  the  best  suited  to  the  Anglo-Saxon 
race,  tried  by  ages  and  found,  not  perfect,  but  wiser, 
truer  and  better  than  any  system  yet  devised. 

In  these  views  of  this  great  lawyer  and  great  jurist 
I  heartily  concur,  and  add  my  experience,  trifling 
when  compared  to  his,  as  a  bit  of  evidence  sustaining 
him. 

Spare  the  jury  system;  work  out  needed  reforms  in 
other  lines.  See  that  judges  are  selected  who  will  see 
that  none  except  good  citizens  go  into  the  jury  box, 
and  then  complaint  against  the  jury  system  will  cease. 

Hon.  David  Torrance,  Chief  Justice  of  Supreme 
Court  of  the  state  of  Connecticut: 

Speaking  for  myself  only,  out  of  my  own  experi- 
ence, 1  answer  your  questions,  without  giving  reasons, 
as  follows: 

1.  I  believe  there  is  a  necessity  for  such  a  change  in 
the  law  in  civil  cases  as  will  permit  a  majority  of  the 
jurors  (say  nine)  to  render  a  verdict.  1  am  not  sure 
that  this  should  be  extended  to  criminal  cases. 

2.  I  answer  your  second  question  in  the  negative. 

3.  I  cannot  say  that  I  know  of  any  general  senti- 
ment among  the  bar  or  the  people  favoring  such  a 
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change,  though  it  is  my  belief  that  there  is  in  this 
state. 

4.  I  would  most  heartily  favor  such  an  amendment 
as  is  suggested  in  your  fourth  question;  and  1  am  not 
sure  but  that  such  an  amendment  would  in  a  great 
measure  obviate  the  most  serious  objections  to  our 
present  jury  trials  both  in  civil  and  criminal  cases. 

Hon.  William  H.  (J  abbert,  Chief  Justice  of  Supreme 
Court  of  the  state  of  Colorado: 

My  answer  to  the  questions  enclosed  in  your  favor 
of  the  6th  inst.  is  "No."  My  reasons  therefore  are, 
briefly,  these: 

From  time  immemorial,  verdicts  could  only  be  ren- 
dered by  the  unanimous  consent  of  all  the  members 
of  the  jury.  I  know  of  no  reason  why  we  should  de- 
part from  this  custom.  If  there  is  any  necessity  for 
for  such  a  departure  now%  it  must  have  existed  for 
centuries.  There  may  be  a  few  instances  where  mis- 
trials have  occurred  because  one  or  two  jurors  refused 
to  concur  in  a  verdict  believed  to  be  just  by  a  majo- 
rity, but  they  are  rare.  Perhaps  in  some  of  these  in- 
stances, as  a  matter  of  fact,  the  minority  were  right. 
I  do  not  think  a  change  would  produce  any  more  just 
or  equitable  results.  The  cases  where  a  juror  becomes 
sick  after  trial  has  counnenced  are  not  numerous,  and 
1  do  not  believe  we  should  depart  from  a  long-estab- 
lished custom  of  allowing  one  charged  with  a  crime 
the  right  to  be  tried  before  a  common  law  jury  of 
twelve.   • 

Hon.  VV.  H.  Beatty,  Chief  Justice  of  Supreme  Court 
of  the  state  of  California: 

I  do  not  of  course,  know  how  pressing  the  neces- 
sity, if  any,  for  the  change  suggested;  that  depends 
upon   local  conditions   very  largely.      The  constitu- 
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tion  of  the  state  of  Nevada,  adopted  in  1864,  provided 
that  three-fourths  of  a  jury  might  find  a  verdict  in 
civil  cases,  and  the  constitution  of  California,  adopted 
in  1879,  contains  the  same  provision.  All  of  my  ju- 
dicial experience  in  this  state  and  in  Nevada  has  been 
during  the  time  that  this  provision  was  in  force,  and, 
in  my  opinion  it  works  beneficially. 

2.  1  do  not  know  that  the  practice  in  this  respect 
produces  more  just  and  equitable  results  than  the  old 
practice,  but  it  insures  a  verdict  in  a  great  many 
cases  where,  under  the  old  rule,  the  trial  might  have 
resulted  in  a  disagreement.  I  think  the  instances  in 
which  a  three-fourths  verdict  requires  revision  are  no 
more  frequent  than  those  in  which  unanimous  ver- 
dicts require  to  be  set  aside.  In  either  case,  verdicts 
founded  upon  prejudice  occasionally  occur,  and  where 
that  prejudice  exists  the  requirements  of  a  unanim- 
ous verdict  is  very  slight  security  against  an  equitable 
result. 

3.  I  think  that  the  general  sentiment  of  the  bar  of 
this  state  would  be  against  any  return  to  the  old 
practice  requiring  unanimous  verdicts. 

4.  I  think  the  amendment  suggested  would  be  of 
practical  benefit  and  would  involve  a  very  slight  risk 
of  practical  injustice. 

Another  plan  which  1  have  heard  suggested ,and  which 
also,  I  think,  would  work  well,  is  to  swear  one  or  more 
supernumerary  jurors  in  criminal  cases,  who  should 
remain  in  attendance  during  the  whole  trial,  and,  in 
case  of  the  disability  of  a  juror  or  jurors  be  selected 
to  take  the  place  of  the  juror  excused  for  that  reason. 
In  general  terms,  I  think  that  amendments  tending  to 
make  the  jury  spstem  more  elastic  and  practical 
would  be  beneficial.     A  too  rigid  adherence  to  the  old 
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strict  rule  requiring  a  unanimous  verdict  of  twelve 
men  has  done,  and  will  always  do,  more  harm  than  the 
more  liberal  practice  of  allowing  a  three-fourths  ver- 
dict. 

Hon.  Charles  0.  Stockslager,  Chief  Justice  of 
Idaho: 

I  have  read  your  communication  with  reference  to 
the  subject  matter  therein  contained  with  much  in- 
terest. When  our  constitution  was  framed  in  1889,  it 
provided  that  verdicts  in  civil  cases  might  be  rendered 
by  three-fourths  of  the  jurors,  and  in  criminal  cases 
where  the  charge  was  a  misdemeanor,  tive-sixthsof  the 
jurors  were  authorized  to  render  a  verdict.  At  our 
first  state  election  I  was  elected  judge  of  one  of  the 
district  courts,  and  continued  in  that  position  until  I 
was  elected  to  the  supreme  bench.  As  judge  of  the 
district  court  I  saw  the  practical  working  of  the  law, 
and  must  say  I  was  very  much  pleased  with  the  re- 
sults. I  am  fully  convinced  that  if  your  state  should 
pass  a  law  of  this  character,  you  will  find  that  the 
business  of  your  courts  will  be  much  more  satisfac- 
tory. As  to  your  third  question,  I  do  not  believe  I 
could  tind  a  member  of  the  bar  in  this  state  who  would 
favor  the  unanimous  verdict,  neither  do  I  believe  that 
any  considerable  number  of  the  people  would  favor  a 
change  to  the  rule  as  it  existed  in  territorial  days.  As 
to  your  fourth  question,  we  have  a  statute  that  pro- 
vides that  in  caseof  sickness  of  a  juror,  or  if  one  should 
in  any  way  become  incapacitated  during  the  trial,  he 
may  be  excused  by  consent  of  counsel  on  both  sides, 
and  the  verdict  then  rendered  by  the  remaining  jurors. 
Of  course  where  the  trial  is  a  civil  action,  it  would  still 
require  nine  jurors  to  render  a  verdict,  and,  as  I  re- 
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mem  her  it,  this  rule  would  hold  good  even  thou^rh  two 
jurors  were  excused. 

Hon.  J.  A.  Sherwin,  Chief  Justice  of  Iowa. 

Answering  vour  questions,  I  have  to  say  that  my 
experience  of  twelve  years  as  a  trial  judge  did  not  de- 
monstrate any  pressing  necessity  for  non-unanimous 
verdicts.  Although  1  personally  favor  them  in  civil 
cases,  because  of  the  occasional  disagreement  caused 
by  one  or  two  jurors,  1  cannot  say  that  mistrials  were 
frequent  enough  to  create  a  serious  demand  for  a 
change,  nor  do  I  think  there  is  such  demand  among 
the  people  generally.  The  question  has  been  given 
some  consideration  by  the  bar  of  this  state,  but  I 
think  there  is  a  decided  division  of  sentiment  relative 
thereto.  I  would  be  a  little  slow  to  change  the  old 
order  of  things  in  criminal  trials,  though  substantial 
justice  would  ordinarily  be  done  if  a  trial  were  to  pro- 
ceed with  le.^s  than  the  regular  panel,  in  case  of  the 
incapacity  of  a  juror.  I  have  not  given  the  subject 
critical  consideration  as  you  will  observe,  and  my  sug- 
gestions are  stock  ones. 

Hon.  John  M.  Hadley,  Chief  Justice  of  Indiana. 

Answers  the  tirst  three  questions  "No"  and  question 
number  four  "Yes." 

Hon.  William  A.  Johnston,  Chief  Justice  of  Kansas: 

As  1  understand  the  questions,  my  answer  would 
be  an  affirmative  to  each  proposition.  The  re((uire- 
ment  of  unanimity  in  a  verdict  frequently  defeats 
justice  and  makes  unnecessary  costs. 

Hon.  J.  P.  Hobson,  Chief  Justice  of  Kentucky: 

Our  State  Constitution,  which  was  adopted  in  1891, 
authorized  the  legislature  to  allow  a  majority  verdict 
in  civil  cases.     At  the  tirst  session  of  the  legislature 
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after  the  adoption  of  the  Constitution  the  legislature 
passed  an  act  authorizing  verdicts  by  three-fourths  of 
the  jury,  but  provided  that  all  of  the  nine  must  sign 
the  verdict. 

The  act  has  now  been  in  force  something  over 
twelve  years  and  I  have  never  heard  any  agitation  to 
repeal  it.  Under  it  we  have  very  few  hung  juries  and 
I  think  that  the  bar  are  very  much  in  favor  of  the 
majority  verdict  in  civil  cases,  leaving  the  criminal 
cases  to  be  disposed  of  as  before  by  .unanimous  ver- 
dict. I  see  no  reason  why  a  juror  might  not  be  ex- 
cused for  sickness  or  other  cause  and  the  verdict  ren- 
dered by  the  remainder,  provided  the  jury  was  not  re- 
duced below  nine. 

The  only  change  that  I  would  make  in  our  act  is 
that  I  would  not  allow  a  jury  to  return  a  majority 
verdict  until  they  had  deliberated  a  reasonable  time; 
say  two  or  three  hours,  so  that  cases  might  not  be  dis- 
posed of  in  the  jury  room  upon  Hrst  impressions  but 
there  should  be  opportunity  for  second  thought.  This 
criticism  is  based  upon  my  own  experience  at  the  bar, 
but  with  this  qualification  I  heartily  approve  of  the 
majority  verdict  as  destroying  the  power  of  one  con- 
trary man  and  removing  the  temptation  to  corrupt  a 
juryman. 

Hon.  Andrew  P.  Wiswell,  Chief  Justice  of  Maine: 

1.  I  do  not  believe  there  is  any  pressing  necessity 
for  a  constitutional  amendment  providing  for  ver- 
dicts in  civil  cases  by  a  vote  of  less  than  twelve  jurors. 

2.  In  my  opinion  such  an  amendment  would  not 
produce  more  just  and  equitable  results.  There  are  un- 
doubtedly cases  where  one  or  two  jurors  by  their  ob- 
stinacy prevent  a  verdict,  and  a  proper  verdict,  but  I 
think  it  is  quite  as  frequently  the  case  that  the  small 
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minority  prevent  an  erroneous  verdict.  A  disagree- 
ment of  the  jury  is  not  a  very  frequent  occurrence 
with  us. 

3.  I  do  not  think  there  is  any  j^eneral  sentiment 
among  the  bar  or  the  people  of  this  state  in  favor  of 
the  change  you  suggest. 

4.  As  to  an  amendment  to  the  effect  that  where  a 
juror  becomes  incapacitated  during  the  trial,  the  re- 
maining jurors,  not  less  than  a  specified  number, 
might  render  a  verdict,  I  believe  that  some  constitu- 
tional provision  which  would  prevent  a  mistrial  in  a 
capital  or  criminal  case  might  be  wise.  It  does  not 
seem  to  me  that  there  is  much  difficulty  in  civil  cases, 
since  the  parties  would  generally  be  willing  to  agree 
to  go  on  with  eleven  jurors.  But  a  mistrial  in  a  capi- 
tal case,  or,  with  us,  a  case  formerly  capital,  from  the 
cause  suggested,  is  certainly  a  great  misfortune  and  if 
there  is  any  way  that  it  could  be  avoided  by  a  consti- 
tutional amendment,  I  believe  that  it  would  result 
beneficially.  Just  how  this  might  be  done  I  have  no 
very  clear  opinion. 

Hon.  Marcus  P.  Know^lton,  Chief  Justice  of  Massa- 
chusetts: 

I  do  not  believe  that  there  is  any  pressing  necessity 
for  a  change  of  our  constitution  to  authorize  a  verdict 
by  less  than  the  entire  jury  in  civil  cases.  I  think  that 
the  occasions  when  one  or  two  jurors  by  final  disa- 
greement with  their  fellows  leave  the  trial  without  re- 
sult occur  almost  as  often  when  the  verdict  of  the 
majority  would  be  wrong  as  when  it  would  be  right 
and  that,  in  the  aggregate,  the  requirement  of  unan- 
imity causes  no  loss  in  the  administration  of  justice. 

I  do  not  think  that  there  is  any  general  sentiment 
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among  the   bar  in  this   vicinity  in  favor  of  such  a 
change. 

A  provision  for  a  verdict  by  eleven  jurors  when  one 
becomes  incapacitated  by  illness  might  be  well  enough, 
although  I  do  not  think  it  of  very  great  importance. 
In  civil  cases  that  is  generally  accomplished  by  an 
agreement  of  the  parties. 

Hon.  a.  H.  WHiTEFiELD,Chief  Justice  of  Mississippi. 

First,  I  think  there  is  a  pressing  necessity  for  the 
change;  second,  I  think  the  amendment  should  consist 
in  substituting  a  two-thirds  verdict  for  a  unanimous 
verdict  in  civil  cases;  third,  I  think  I  can  safely  say 
that  the  people  undoubtedly,  and  the  bar  probably, 
favor  such  a  change;  fourth,  I  certainly  favor  an 
amendment  providing  that  where  a  juror  becomes 
sick  or  incompetent  during  a  trial,  he  should  be  excused 
and  the  verdict  rendered  by  those  remaining,  the  num- 
ber not  to  be  reduced  below,  say  nine. 

Hon.  Joseph  B.  Moore,  Chief  Justice  of  Michigan.  • 

Does  not  believe  there  is  any  pressing  necessity  for 
the  change,  but,  in  civil  cases,  believes  it  would  be  de- 
sirable; believes  the  change  in  practice  would  produce 
more  just  and  equitable  results;  knows  of  no  general 
sentiment  favoring  a  change.  Answers  the  fourth 
question  "Yes''  as  to  civil  cases  and  "No"  as  to  criminal. 

Hon.  Charles  M.  Stark,  Chief  Justice  of  Minnesota. 

I  am  in  favor  of  preserving  the  jury  system  intact. 
I  have  no  sympathy  with  the  radicals  who  would 
emasculate  it  because  of  defects  of  administration  due 
to  jury  shirkers  and  incompetent  or  timid  judges. 
Rightly  administered  the  system  is  the  best  ever  de- 
vised for  the  protection  of  the  liberty  and  property  of 
the  citizen. 
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Hon.  Theodore  Brace,  Chief  Justice  of  Missouri. 

Four  years  ago  we  adopted  an  amendment  to  our 
constitution  providing  that  "in  the  trial  by  jury  in  all 
civil  cases  in  courts  of  record  three-fourths  of  the  jury 
concurring  may  render  a  verdict."  The  trial  judges 
and  the  bar  of  the  state  express  themselves  as  well 
pleased  with  the  change  and  though  I  was  opposed  to 
the  amendment  at  the  time,  I  am  now  disposed  to 
think  that  the  change  is  beneficial  and  promotive  of 
the  ends  of  justice. 

Judge  Brace  answers  the  first  three  questions  "Yes" 
and  the  fourth  "Yes"  as  to  civil  and  "No"  as  to  crimi- 
nal cases. 

Hon.  Theodore  Brantley,  Chief  Justice  of  Montana. 

1.  At  the  time  our  constitution  was  adopted  in  1889, 
there  was  incorporated  in  it  a  provision  that  in  all  civil 
and  misdemeanor  cases,  two-thirds  of  the  jury  may 
render  a  verdict;  that  is  to  say,  that  eight  may  render 
a  verdict.  This  is  deemed  a  verdict  of  the  jury  and 
takes  the  place  of  the  unanimous  verdict  required  at 
the  common  law.  The  provision  has  worked  so  well 
in  this  state,  that  the  wisdom  of  it  is  not  now  ques- 
tioned, and  we  do  not  often  hear  any  discussion  of  its 
merits. 

2.  The  results  are  equally  just  and  equitable  as  they 
were  under  the  old  rule.  Besides,  it  is  rare  that  we 
have  a  disagreement  by  a  jury.  1  have  been  in  this 
state  since  the  adoption  of  the  constitution,  and  only 
two  disagreements  have  fallen  under  my  observation; 
both  of  these  occurred  in  the  same  case,  the  jury  stand- 
ing seven  to  five  in  each  instance.  It  is  rare  now  that 
a  jury  in  a  civil  or  misdemeanor  case  deliberates  more 
than  a  couple  of  hours. 

3.  As  heretofore  stated,  there  is  no  discussion  of  the 
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matter  in  this  state,  because  all  seem  to  be  satisfied 
with  the  rule.  I  am  of  the  opinion  that  it  would  be 
difficult  to  have  adopted  an  amendment  incorporating 
the  common  law  rule.  1  have  never  yet  heard  anyone 
advocate  the  proposition  that  this  rule  should  be  ap- 
plied to  felony  cases.  So  far  as  felony  cases  are  con- 
cerned the  common  law  rule  is  in  force  in  this  state. 
4.  I  would  not  be  in  favor  of  any  amendment  pro- 
viding that  where  a  juror  becomes  ill  or  otherwise  in- 
capacitated during  a  trial,  such  juror  might  be  excused 
and  a  verdict  rendered  by  those  remaining,  no  matter 
what  the  number  might  be.  I  think  that  an  amend- 
mend  of  that  character  would  be  impracticable  and 
subject  to  many  abuses.  Besides,  there  is  no  necessity 
for  it  under  the  provision  of  our  constitution.  I  don't 
think  I  have  ever  heard  of  a  case  in  this  jurisdiction 
where  there  has  been  a  mistrial  because  of  the  illness 
or  incapacity  of  a  juroi  occurring  during  atrial.  I 
knew  of  one  instance  where  a  juror  became  ill  and  a 
verdict  was  rendered  by  the  remaining  jurors  by 
agreement  of  the  parties  in  order  to  avoid  a  retrial. 
The  possibility  is  so  small  that  I  do  not  think  a  pro- 
vision allowing  it  worthy  of  being  incorporated  in  the 
organic  law.  A  much  better  provision  would  be  lo 
have  an  amendment  under  which  professional  triers 
for  each  district  should  be  selected  to  attend  the  judge 
and  assist  in  the  trial  of  all  cases  requiring  the  inter- 
vention of  a  jury.  Such  professional  triers  should  be 
selected  because  of  their  mental  and  moral  qualities, 
and  should  be  required  to  serve  for  one  year.  I  do 
not  think  a  farmer  is  qualified  to  try  questions  arising 
out  of  the  extralateral  rights  of  mine  owners,  such 
questions  presenting  not  only  great  legal  difficulties, 
but  also  geological  and  physical  questions  which  can- 
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not  be  decided  except  by  experts  or  men  who  are  able 
to  understand  the  drift  of  expert  testimony.  Nor  do 
I  think  a  professional  miner  is  qualified  to  try  cases 
involving  the  liabilities  of  railroad  companies  and  the 
like.  An  ignorant,  stupid  boor  is  not  qualified  to  sit 
and  try  the  rights  of  anybody.  Such  a  juror  performs 
no  other  office  than  merely  to  vote,  which  he  gener- 
ally does  under  the  guidance  of  some  stronger  fellow 
than  himself. 

Hon.  Walter  Clark,  Chief  Justice  of  North  Caro- 
lina: 

To  within  questions  I  answer: 

1.  It  may  not  be  urgent,  but  it  is  a  desirable  change, 
already  allowed  in  several  states. 

2.  I  think  so. 

3.  Not  much  discussed,  and  until  it  is,  any  change, 
to  anything,  is  not  favored  by  our  bar  or  people. 
Those  who  have  considered  the  matter  are  generally 
favorable  to  the  change. 

4.  Yes — and  this  should  apply  to  both  criminal  and 
civil  cases. 

I  think  a  verdict  by  ten  jurors  in  criminal  cases  and 
eight  jurors  in  civil  cases  would  be  desirable,  as  ver- 
dicts can  always  be  set  aside  if  not  approved  by  the 
judge. 

Hon.  Silas  A.  Holcomb,  Chief  Justice  of  Nebraska: 

Believes  a  change  desirable;  is  of  opinion  that  the 
change  would  produce  more  just  and  equitable  re- 
sults; thinks  sentiment  generally  predominates  in 
favor  of  a  change.  Answering  the  fourth  question, 
says:  "I  don't  think  I  would  in  criminal  trials  of  this 
character,  certainly  not  when  the  effect  would  be  to 
reduce  the  number  of  jurors  below  eleven." 

Hon.  D.  E.  Morgan,  Chief  Justice  of  North  Dakota: 
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After  about  twelve  years  experience  on  the  bench 
as  trial  judge  I  am  opposed  to  the  proposition  that 
verdicts  shall  be  rendered  on  agreement  by  a  fixed 
majority.  Disagreements  are  not  of  frequent  occur- 
rence, and  if  a  verdict  is  to  be  received  on  agreement 
of  say  nine  jurors,  disagreements  would  still  occur.  It 
is  not  frequent  that  one,  two  or  three  jurors  hang  a 
jury.  It  is  my  experience  that  disagreements  usually 
follow  where  the  jury  starts  off  voting  about  equally 
on  each  side.  All  in  all,  I  should  be  sorry  to  see  a 
change  made  that  an  agreement  by  less  than  twelve 
jurors  should  constitute  a  verdict. 

In  regard  to  cantinuing  a  trial  wdth  less  than  twelve 
jurors  in  case  of  the  sickness  of  one,  two  or  three 
jurors,  I  should  hesitate  on  any  new  plan.  None  sug- 
gested meets  wath  my  approval.  By  dropping  out  one 
juror,  the  character  of  the  jury  is  entirely  changed. 
The  one  excused  may  have  been  accepted  for  some 
especial  characteristic  on  which  one  or  the  other  of 
the  parties  relied.  It  is  a  matter  of  common  experi- 
ence that  one  man,  or  a  few  of  the  twelve  control  the 
verdict  on  account  of  superior  ability  to  understand 
the  evidence,  or  to  interpret  and  understand  the  law 
as  laid  down. 

These  are  my  views  briefly  stated.  Answering  your 
inquiries  in  the  order  given  would  say  no  to  numbers 
one,  two,  three  and  four. 

This  question  has  not  been  publicly  agitated  in  this 
state,  hence  I  do  not  know  the  general  views  of  the 
bar.  There  has  been  no  case,  according  to  my  recol- 
lection, where  a  juror  has  been  excused  for  sickness 
while  sitting  in  an  important  case.  I  know  it  is  the 
practice  to  make  special  inquiry  as  to  the  physical 
condition  of  jurors  before  acceptance  in  important 
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criminal  cases  with  a  view  of  ascertaining  as  near  as 
possible  whether  they  are  in  condition  to  stand  the 
confinement  and  close  application  incident  to  long 
trials. 

Hon.  a.  L.  Fitzgerald,  Chief  Justice  of  Nevada: 

1.  In  this  state  the  law  has  for  many  years  been 
that  three-fourths  of  the  jurors  can  render  a  verdict 
in  a  civil  case.  This  is  the  constitutional  provision; 
and  the  constitution  also  provides  that  the  legishi- 
ture  can  require  a  unanimous  verdict  if  it  should  so 
choose.  The  law  has  worked  well  with  us.  1  never 
heard  the  expression  of  the  least  dissatisfaction  with 
it  by  any  one.  Fourteen  years  experience  on  the  nici 
priihs  bench  has  but  confirmed  my  opinion  that  the 
law  is  a  good  one.  Of  course  I  realize  that  the  ex- 
perience of  one  man  is  far  from  being  convincing — 
it  is  simply  the  experience  of  one  man  and  to  be  taken 
for  what  it  is  worth. 

2.  1  think  the  answer  to  question  1  also  answers 
question  2. 

3.  Also,  answer  to  question  1  answers  question  3. 

4.  In  a  criminal  case  I  would  hesitate  long  before 
breaking  the  traditional  unanimous  verdict  of  twelve 
men.  The  reasons  for  the  difference  in  this  respect 
between  a  civil  and  a  criminal  case,  I  shall  not  go 
into.  Perhaps  all  the  reasons  therefor  that  have  oc- 
curred to  me  are  such  as  readily  occur  to  others. 
Again,  in  this  sate  the  law  requires  and  also  has  re- 
quired, a  unanimous  verdict  of  twelve  men  in  a  crim- 
inal case.  I  have  heard  no  dissatisfaction  therewith 
expressed. 

Hon.  William  T.  Spear,  Chief  Justice  of  Ohio: 

1.  J  believe  there  is  a  necessity  for  a  change  respect- 
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ing  unanimity  of  the  jurors  in  rendering  verdicts  iu 
civil  cas^s. 

2.  I  am  of  opinion  that  a  change  in  that  respsct 
would  produce,  in  many  cases,  more  just  and  equit- 
able results,  and  am  not  conscious  of  the  existence  of 
any  particular  objection  to  it. 

3.  I  do  not  think  that  the  sentiment  in  favor  of  such 
a  change  can  be  said  to  be  universal  among  the  bar  or 
the  people  of  our  state,  but  I  think  it  is  entertained 
by  a  large  number  of  thoughtful  persons. 

4.  1  would  not  favor  the  submission  to  a  jury  re- 
duced from  twelve  by  illness,  or  other  necessary  in- 
capacity, in  any  case  of  felony. 

Hon.  Charles  E.  Wolverton,  Chief  Justice  of  Ore- 
gon: 

I  am  much  of  a  stickler  for  the  old  jury  system  to 
remain  intact.  It  has  grown  up  out  of  long  usage 
and  custom,  and  experience  has  proven  it  to  be  the 
best  that  can  be  provided.  We  must  remember  that 
the  jury  is  not  a  board  of  arbitration,  by  w'hich  a 
majority  or  less  number  than  the  whole  may  de- 
termine the  controversy,  but  that  the  conclusion  of 
all  should  form  one  judgment.  If  there  is  a  change 
in  this  respect,  w^e  must  admit  that  a  very  decided 
inroad  would  be  made  upon  the  old  idea  of  the  sys- 
tem itself;  hence  I  think  there  is  no  pressing  or  other 
necessity  for  any  change  in  the  system. 

Answering  your  second  inquiry,  1  would  say  that  1 
do  not  think  an  amendment  of  the  kind  would  pro- 
duce more  just  or  equitable  results.  On  the  other 
hand,  I  am  of  the  opinion  that  it  would  give  greater 
opportunity  for  obtaining  packed  juries  where  such 
things  are  sometimes  resorted  to,  and  it  would 
give  greater  ground  for  cavil  among  the  jurors  them- 
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selves  and  the  entertainment  of  personal  ideas  and 
opinions,  and  I  do  not  think  that  justice  would  be  at 
all  enhanced  by  such  a  change. 

In  reply  to  your  third  inquiry  would  say  that  1 
know  of  no  general  sentiment  among  the  bar  or  the 
people  favoring  such  a  change;  that,  of  course,  refers 
to  the  bar  and  the  people  of  this  state. 

Answering  the  fourth  inquiry,  I  am  not  in  favor 
of  the  amendment  permitting  a  less  number  than 
twelve  to  try  oat  the  cause  in  case  one  or  more  should 
become  ill  or  incapacitated  during  the  trial.  We  often 
meet  with  mistrials  arising  from  different  causes,  and 
I  do  not  think  that  a  mistrial  arising  from  this  source 
is  any  more  serious  than  we  meet  with  in  other  forms. 
It  seems  to  me  that  in  criminal  cases,  above  all  others, 
there  should  be  a  verdict  of  twelve  jurors,  and  if  one 
of  them  becomes  incapacitated  during  the  trial,  unless 
the  parties  themselves  are  willing  to  try  out  the  mat- 
ter before  the  remaining  jurors,  it  ought  to  be  ac- 
counted a  mistrial,  as  in  other  cases,  and  a  new  jury 
called.  If  we  begin  to  make  inroads  on  the  old  idea, 
we  scarcely  know  where  it  would  end.  There  is  a 
disposition  in  some  quarters  to  do  away  with  the  jury 
system  altogether,  to  try  cases  before  the  judge  and  to 
take  his  judgment  as  the  verdict,  but,  personally,  I  do 
not  think  we  can  dispense  with  the  jury  system.  It 
is  a  sort  of  a  tie  that  binds  the  common  people  to  the 
judiciary.  By  it  they  are  given  to  understand  that 
they  have  a  right  to  a  place  and  will  be  given  one  in 
determining  the  matters  in  controversy  between  the 
state  and  their  fellow  citizens,  and  between  the  fellow 
citizens  themselves,  and,  to  my  mind,  it  ought  never 
to  be  dispensed  with. 


Digitized  by  VjOOQIC 


420  Wisconsin  State  Bar  Association 

Hon.  James  T.  Mitchell,  Chief  Justice  of  Pennsyl- 
vania: 

Answering  your  queries  1,  2  and  3,  I  am  of  the 
opinion  that  there  is  no  necessity  for  any  change  in 
the  lequirenients  of  unanimity  of  juries  in  their  ver- 
dicts, nor  is  there  any  sentiment  in  the  Bar  of  this 
state  in  favor  of  such  change.  On  the  contrary,  the 
universal  opinion  is  that  such  change  is  undesirahle. 
The  fact  that  one  or  two  jurors  can  hold  the  verdict 
off,  is  often  the  only  check  on  the  impatience  of  the 
majority  to  vote  like  a  town  meeting  and  overwhelm 
the  minority.  The  majority  thus  secure  a  hearing, 
and  the  fact  that  they  can  hold  out,  tends  to  secure 
discussion  and  cojnparison  of  views,  and  an  intelligent 
understanding  of  the  case  hefore  decision. 

As  to  your  fourth  question,  however,  the  desirability 
of  provision  for  the  case  of  death  or  serious  incapacity 
of  a  juror  after  the  trial  has  begun,  I  am  very  strongly 
in  favor  of  such  change.  It  would  save  much  delay 
and  frequent  risk  of  injustice.  It  is  a  very  desirable 
improvement  in  the  law. 

Hon.  Pardon  E.  Tillinghast,  Chief  Justice  of  Rhode 
Island: 

In  answer  to  your  first  question  I  reply  that  I  do  not 
think  there  is  any  pressing  necessity  for  such  a  change. 
But  1  have  long  been  of  the  opinion  that  verdicts  in 
civil  cases  should  be  controlled  by  less  than  twelve 
jurors.  I  see  no  reason  why  a  majority  would  notcon- 
trolin  the  jury-room  in  such  case,  as  well  as  on  the 
bench.  Three  judges  out  of  Hve  in  a  given  case  can 
Hnally  decide  the  most  important  legal  questions,  and 
1  see  no  reason  why  a  majority  vote  of  the  jurors 
should  not  also  decide  any  question  of  fact.  1  think 
however,  that  1  should  not  be  in  favor  at  present  of 
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allowing  a  bare  majority  of  the  jury  to  control  a  ver- 
dict, but  that  it  should  require  a  three-fourths 
majority. 

Very  many  cases  during  my  long  experience  on  the 
bench,  have  been  held  up  by  a  single  juror  or  by  two 
or  three  jurors,  thus  necessitating  another  long,  and 
in  many  cases,  expensive  trial.  And  in  some  cases 
such  a  disagreement  has  practically  amounted  to  a 
denial  of  justice. 

I  am  strongly  in  favor,  therefore,  of  allowing  nine 
jurors  to  control  a  verdict. 

As  what  I  have  thus  briefly  said  answers  questions 
one  and  two,  I  will  now  answer  question  three  by  say- 
ing that  I  do  not  know  of  any  general  sentiment  at  the 
bar  or  elsewhere  in  this  state  in  favor  of  such  a 
change. 

In  answer  to  your  fourth  question,  I  reply  that  I 
should  not  favor  an  amendment  to  the  effect  that  less 
than  twelve  jurors  should  be  allowed  to  render  a  ver- 
dict in  a  crimnal  case. 

Hon.  Dighton  Corson,  Chief  Justice  of  South 
Dakota: 

In  as  much  as  our  system  of  jury  trials  has  existed 
for  so  many  centuries,  in  which  a  full  jury  has  always 
been  required,  I  am  inclined  to  doubt  the  policy  of 
making  any  change.  Of  course  it  would  not  be  policy 
to  change  the  jury  law  in  criminal  cases  and  I  am  in- 
clined to  also  take  the  view  that  there  is  no  very  great 
inconvenience  resulting  from  adhering  to  the  full  jury 
in  civil  cases.  In  this  state  in  cases  appealed  from  jus- 
tice court  a  verdict  may  be  given  by  three-fourths  of 
a  jury.  So  far  as  1  am  aware  there  is  no  particular 
objection  to  the  three-fourths  verdict  in  this  class  of 
cases,  but  on  the  whole  it  seems  to  me  that  we  should 
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adhere  to  the  old,  venerable  system  of  requiring  a 
verdict  by  a  full  jury,  although  occasionally  some  in- 
justice may  be  done  by  adhering  to  that  system. 

Hon.  W.  D.  Beard,  Chief  Justice  of  Tennessee: 

1.  While  I  am  not  able  to  say  there  is  any  pressing 
necessity  for  a  constitutional  or  legislative  provision 
for  receiving  in  civil  cases  verdicts  by  a  vote  of  levss 
than  twelve  jurors,  still,  1  think  that  such  a  change 
would  have  a  decided  advantage  in  some  respects. 
There  is  no  sanctity,  except  that  of  long  established 
usage,  in  a  verdict  of  twelve  men.  Any  less  number 
of  equal  intelligence  and  honesty,  after  hearing  the 
testimony  and  receiving  the  charge  in  a  given  case, 
would  be  as  likely  to  reach  a  sound  conclusion  as 
twelve  jurors.  Taking  a  majority,  would  avoid  the 
wrong  that  is  seen  frequently  done  in  compromise 
verdicts.  For  it  is  within  the  experience  of  every 
judge,  that  one  or  two  obstinate  jurors  can  go  a  long 
way  in  enforcing  their  view's  by  wearing  out  the 
patience  of  the  nuajority.  While  good  sometimes  re- 
sults, yet,  my  observation  is  that  the  evil  effect  is 
ordinarily  the  prevailing  one.  In  addition  it  would 
avoid  the  expense  and  worry  resulting  from  mis- 
trials. 

I  find  in  the  above  that  I  have  answered,  inadvert- 
ently, numbers  one  and  two  of  your  interrogations. 

I  will  now  proceed  to  answer  three  and  four.  I  do 
not  know^  of  any  general  sentiment  among  the  mem- 
bers of  the  bar,  or  the  people,  favoring  the  change  ad- 
verted to.  I  think  it  would  be  a  wise  provision  where 
a  juror  becomes  ill,  or  otherwise  incapacitated  during 
a  trial,  that  such  juror  might  be  excused  and  the  ver- 
dict be  rendered  by  the  jurors  remaining,  the  number 
not  to  be  reduced  below  eight  or  nine. 
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Hon.  R.  R.  Gaines,  Chief  Justice  of  Texas: 

I  will  answer  categorically  your  questions  in  refer- 
ence to  the  policy  of  so  amending  the  constituti  onof 
your  state  as  to  provide  "for  verdicts  in  civil  cases  by 
vote  of  less  than  twelve  juroi^s." 

1st.     I  do  not. 

2nd.     I  think  not. 

3rd.  I  do  not  know  of  any  general  sentiment  among 
the  bar  or  the  people  favoring  the  change;  in  fact,  I 
was  wholly  unaware  that  there  were  any  lawyers  in 
the  state  who  advocated  a  change  of  the  character  in- 
dicated until  the  meeting  of  our  State  Bar  Association 
sometime  during  last  summer.  There  a  revsolution 
was  introduced  to  secure  the  influence  of  that  Associa- 
tion to  effect  a  change  in  our  laws  to  provide  for  a 
verdict  by  a  majority  of  the  jury:  but  what  majority 
1  do  not  recollect,  nor  do  I  now  recollect  what  the 
fate  of  the  resolution  was.  Circumstances,  however, 
indicate  that  whatever  may  have  been  its  fate,  it  was 
a  very  slight  indication  of  the  opinion  of  the  bar  of 
this  state.  It  was  introduced  and  favored,  as  1  am  in- 
formed, by  the  damage  suit  lawyers,  and  that  fact 
alone,  would  be  sufficient  to  condemn  it  in  my  opinion 
that  class  of  lawyers  certainly  have  nothing  to  com- 
plain of  in  regaiKi  to  the  verdicts  of  the  juries  in  this 
state.  It  seems  to  me  that  a  very  cogent  reason  for 
not  altering  the  law  in  reference  to  the  verdicts  of 
jury  is,  that  the  temptation  in  many  cases  would  be 
great  for  the  jury  to  retire,  and,  in  order  to  save  the 
the  labor  and  time  requisite  for  a  thorough  couvsidera- 
tion  and  discussion  of  the  questions  at  issue,  simply 
to  take  a  vote  and  render  a  verdict  accordingly.  In 
other  words,  my  opinion  is  that  to  reciuire  a  unani- 
mous verdict  would  likely  lead  to  a  more  correct  re- 
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suit.  I  have  in  mind  a  notable  instance  of  this  char- 
acter which  occurred  many  years  ago  in  this  state  in 
a  trial  which  took  place  where  I  was  then  practicinj? 
law.  A  jury  in  the  case  consisted  of  one  illiterate 
freed  man  and  eleven  white  men.  They  retired  to 
consider  their  verdict,  and,  upon  first  expression  of 
opinion,  the  eleven  white  men  were  in  favor  of  a  ver- 
dict one  way,  to  which  the  negro  divssented,  and  pro- 
ceeded to  give  his  reasons  for  his  disvsent;  thereupon 
the  eleven  white  men  came  over  to  his  view  of  the 
case  and  returned  a  verdict  in  accordance  therewith. 
This  very  pointedly  illustrates  my  views.  Besides,  it 
seems  to  me,  that  the  unanimous  verdict  of  twelve 
men  have  so  long  prevailed  and  given  rise  to  so  little 
dissatisfaction,  that  it  ought  not  to  be  changed. 

4th.  I  would  favor  an  amendment  on  the  lines  in- 
dicated in  this  question. 

Hon.  John  W.  Uowell,  Chief  Justice  of  Vermont. 

Speaking  from  an  experience  of  forty-six  years  at 
the  bar  and  on  the  bench,  I  think  there  is  no  pressing 
necessity  for  the  change  you  indicate.  There  is  no 
general  sentiment  among  our  bar  nor  our  people  fav- 
oring: such  a  change;  and  while  it  might,  and  probably 
would,  in  some  cases,  produce  more  satisfactory  re- 
sults, yet,  on  the  whole,  the  present  System  works  well 
enough  in  practice,  and  I  question  the  utility  of  a 
change,  except  where  a  juror  becomes  divsabled  on  trial 
by  sickness,  in  which  event  I  would  let  the  case  pro- 
ceed with  a  reduced  number,  but  not  below  a  good 
majority,  say  nine. 

Hon.  James  Keith,  Chief  Justice  of  Virginia. 

To  the  first  1  reply,  that  I  know  of  no  pressing  nec- 
essity for  such  a  change  in  this  jurisdiction. 

To  the  second,  that  I  feel  no  assurance  that  an 
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amendment  to  the  practice  in  this  respect  would  pro- 
duce more  just  and  equitable  results. 

To  the  third,  that  so  far  as  my  information  goes 
there  is  no  general  sentiment  among  the  bar  or  the 
people,  favoring  such  a  change. 

To  the  fourth,  that  with  careful  provision  against  its 
abuse,  an  amendment  to  the  law  providing  that  where 
a  juror  becomes  ill,  or  for  any  cause  incapacitated, 
during  the  trial,  he  may  be  excused  and  the  verdict 
rendered  by  those  remaining,  would  be  a  salutary 
change. 

Our  present  statute  upon  the  subject  of  juries 
throws  some  light  upon  the  attitude  of  our  bar  and  the 
people  upon  the  general  subject,  and  will  serve  to  a 
great  degree  to  account  for  the  fact  that  w^e  are  not 
especially  interested  in  the  subject  at  present,  as  my 
answers  to  your  interrogatories  will  have  disclosed. 

By  section  3166  of  our  Code,  as  amended  by  Acts  of 
1902-3-4  p.  605,  which  was  amended  and  re-enacted 
since  the  adoption  of  our  present  constitution,  it  is 
provided,  that  "In  any  case,  unless  one  of  the  parties 
demand  that  the  case  be  tried  by  a  jury,  the  whole 
matter  of  law  and  fact  may  be  heard  and  determined, 
and  judgment  given  by  the  court.  In  civil  cases  the 
jury  shall  consist  of  five  persons  in  cases  not  cogniz- 
able. And  in  any  case  in  which  the  consent  of  the 
plaintiff  and  defendant  shall  be  entered  of  record  it 
shall  be  lawful  for  the  plaintiff  to  select  one  person, 
who  is  eligible  as  a  juror,  and  for  the  defendant  to  se- 
lect another,  and  for  the  tw^o  so  selected  to  select  a 
third  of  like  qualifications,  and  the  three  so  selected 
shall  constitute  a  jury  in  the  case.  They  shall  take 
the  oath  required  of  jurors,  and  hear  and  determine 
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the  issue,  and  any  two  concurring  shall  render  a  ver- 
dict in  like  manner  and  with  like  effect  as  a  jury  of 
seven;  provided  this  section  shall  not  be  so  construed 
as  to  affect  in  any  way  the  empanelling  of  special  jur- 
ies as  provided  in  section  thirty-one  hundred  and 
fifty-eight." 

You  will  understand,  of  course,  that  juries  of  five 
are  empaneled  in  the  magistrates'  courts,  which  have 
jurisdiction  over  sums  not  exceeding  $100.  The  pro- 
vision of  a  jury  of  three  is  very  rarely  resorted  to. 
Prior  to  the  adoption  of  the  present  constitution  and 
the  amendment  to  the  statute  just  quoted,  the  law  per- 
mitted a  jury  of  seven,  by  consent  of  parties  entered 
of  record,  and  that  number  was  very  generally  re- 
sorted to  as  being  more  convenient  and  expeditious, 
and  equally  satisfactory  in  other  respects. 

Hon.  H.  B.Brown,  Associate  Justice  of  United  States 
Supreme  Court: 

I  have  been  of  the  opinion  that  the  rule  of  unani- 
mity frequently  works  great  injustice  by  enabling  a 
single  juror  to  hold  up  an  entire  panel  in  some  casein 
which  he  has  a  strong  personal  interest. 

1  have  occasionally  known  of  the  one  juror  to  be 
right  but  much  more  often  have  been  led  to  believe 
that  he  had  been  subjected  to  some  outside  and  irregu- 
lar influence.  I  cannot  see  that  there  is  any  pressing 
necessity  for  such  a  change,  but  I  think  an  amend- 
ment to  the  practice  would  produce  better  practical 
and  more  equitable  results.  I  do  not  know  whether 
the  great  majority  of  people  and  the  bar  would  favor 
a  change,  but  I  believe  that  in  the  states  where  this 
has  been  tried  it  has  been  favorably  received.  I  have 
heard  of  no  complaint  being  made  of  it,  which  is  in 
itself  a  strong  argument  in  its  favor.  It  will  occasion- 
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ally  happen  that  a  corporation  or  an  unpopular  liti- 
gant may  be  saved  from  a  gross  injustice  by  an  intelli- 
gent and  determined  juror,  but  these  cases  aire  rare. 

I  think  an  amendment  may  properly  be  adopted 
allowing  a  case  even  of  a  felony  to  be  continued  by 
i'orisent  and  a  verdict  bf  ten  or  eleven  jurors  be  ac- 
cepted. The  courts  of  New  York  and  Michigan  have 
held  that  this  could  not  be  done  under  the  present 
law.  I  should  be  inclined  to  favor  the  change  sug- 
gested in  your  fourth  question.  I  think  it  would  l>e  de- 
sirable to  abolish  the  rule  of  unanimity  even  in  crimi- 
nal cases,  and  allow  a  verdict  to  be  returned  by  a  vote 
of  not  less  than  nine  jurors. 
Hon.  Joseph  A.  Breaux,  Chief  Justice  of  iiouisiana: 
I  have  the  honor  to  state  that  in  Louisiana,  since  the 
year  1898,  in  all  civil  cases  in  which  a  jury  is  prayed 
for  and  allowed,  the  jury  is  composed  of  twelve  mem- 
bers, nine  of  whom  concurring  may  render  a  verdict. 
The  law  upon  the  subject  was  enacted  im  the  year 
1898.  The  new  system  is  satisfactory  in  every  respect. 
I  have  never  heard  anyone  object  to  it.  The  finding 
of  juries  is  accepted  and  to  it  is  given  due  weight  al- 
ways. I  do  not  think  that  there  is  a  good  citizen  in 
the  state  who  is  opposed  to  the  new  law.  My  views 
upon  the  subject  will  be  suflBciently  expressed  by  my 
saying  that  I  would  regret  if  the  law  were  repealed. 
Hon.  Wallace  Mount,  Chief  Justice  of  Washington: 
We  have  a  law  in  this  state  providing  for  a  verdict 
by  ten  jurors  in  civil  actions.  Section  5011,  2  Bal. 
Code.  This  has  been  the  rule  here  for  ten  years,  and 
has  given  general  satisfaction.  If  there  is  any  senti- 
ment among  the  legal  profession,  I  think  it  is  for  a 
less  number  to  give  a  verdict  rather  than  a  return  to 
the  old  practice,    The  result,  no  doubt,  has  been  to 
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prevent  many  misti'ials  and  thereby  has  saved  expen- 
sive and  prolonged  litigation.  Personally  I  like  the 
rule  in  this  state,  and  am  in  favor  of  extending  it  to 
criminal  actions,  particularly  to  those  involving 
crimes  not  capital.  The  same  reasoning  which  ob- 
tained for  a  verdict  of  less  than  twelve  jurors  in 
civil  actions  must  necessarily  operate  in  criminal 
actions.  When  a  majority  of  a  jury  is  as  great  as 
nine  or  more,  it  is  ordinarily  not  prejudiced  by  friend- 
ship or  improper  motives.  When  a  minority  of  three 
or  less  may  cause  a  mistrial,  motives  of  smpathy, 
friendship  or  other  improper  considerations  may 
thereby  be  permitted  to  weigh  too  heavily  in  the  scale 
of  justice.  It  is  true  that  exact  justice  is  difficult  of 
attainment,  but  it  is,  I  think,  more  nearly  found  in  a 
majority  of  nine  than  in  a  unanimous  verdict  in  any 
case. 

Hon.  George  W.  Bartch.  Chief  Justice  of  Utah: 
No.  1.  Of  course  I  am  unable  to  say  whether  there 
is  a  pressing  necessity  in  your  state  for  such  a  change. 
We  have  such  a  law  in  this  state.  Under  our  laws  a 
jury  in  capital  cases  consists  of  twelve  jurors.  Atrial 
jury  in  other  criminal  cases  and  in  civil  cases  consists 
of  eight  jurors.  In  civil  cases  and  cases  of  misde- 
meanor, the  jury  may  also  consist  of  any  number  less 
than  eight,  upon  which  the  parties  may  agree  in  open 
court.  See  Section  1295,  Rev.  Stat,  of  Utah.  And 
Section  360,  Id.,  as  to  majority  verdicts.  See  also  Sec. 
10,  Art.  1,  Constitution  of  Utah,  on  this  subject. 

No.  2.  I  am  inclined  to  believe  that  this  practice  re- 
sults more  satisfactorily  than  the  old  method  in  civil 
cases.  The  system  seems  to  render  tampering  with 
the  jury  more  difficult. 
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No.  3.  So  far  as  I  have  observed  the  bar  here  ap- 
pears to  favor  the  change. 

No.  4.  No,  I  would  not. 

Hon.  Y.  J.  Pope,  Chief  Justice  of  South  Carolina: 

Question  1.  Do  you  believe  there  is  any  pressing  ne- 
cessity for  such  a  change?     Ans.  I  do  not. 

Question  2.  Would  any  amendment  to  the  practice 
in  this  respect  produce  more  just  and  equitable  re- 
sults?    Ans.  I  do  not  think  so. 

Question  3.  Do  you  know  any  general  sentiment 
among  the  bar,  or  the  people  favoring  the  change? 
Ans.  I  do  not- 

Question  4.  Would  you  favor  an  amendment  pro- 
viding that  where  a  juror  becomes  ill  and  incapaci- 
tated during  a  trial,  as  in  the  Nan  Paterson  case,  such 
juror  might  be  excused  and  the  verdict  be  rendered  by 
those  remaining,  the  number  not  to  be  reduced  below, 
say  nine?  Answer.  Of  course,  by  consent  of  the  ac- 
cused, this  can  be  done  now%  but  if.  the  accused  does 
not  consent,  any  change  in  the  law^  invades  the  pres- 
ent method  of  jury  trial,  and  I  would  prefer  that  no 
change  be  made  even  in  this  extretne  case. 
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NON-UNANIMOUS  VERDICTS. 


BY    C.  A.  LAMOREUX. 


Mr.  Prpsidmt  and  (ientletneH  of  the  Sfftfr  liar  Assyria- 
fion: 

Our  executive  committee  desired  a  paper  j>repared 
by  a  practicing  attorney  in  reply  to  what  Judj<e 
O'Neill  might  say  on  the  opposite  side  of  the  ((iiestion 
discussed  by  Judge  Clementson  as  to  *'A  Non- Unani- 
mous Verdict  in  Civil  Actions,"  reported  in  Volume  5 
of  the  Reports  of  the  Wisconsin  State  liar  AsscM-ia- 
tion.  13y  some  means  the  committee  selected  me  as 
the  one  to  make  the  attempt,  and  I  was  notified  by 
our  president  of  such  selection. 

In  the  very  nature  of  things,  when  preparing  what 
I  shall  say  on  the  subject,  I  could  only  in  a  general 
way  guess  at  what  arguments  Judge  O'Neill  might  ad- 
vance in  his  papers,  hence  my  pai>er,  strictly  speak- 
ing, can  hardly  be  said  to  be  a  reply  to  his.  it  will  be 
more  in  the  nature  of  "a  further  plea  for  a  non-unani- 
mous verdict  in  civil  actions." 

My  side  of  this  important  and  interesting  question 
was  so  fully  and  ably  handled  by  Judge  Clementson 
in  his  admirable  paper  hereinbefore  referred  to,  that  1 
fear  I  shall  be  able  to  add  little  of  interest  to  the  dis- 
cussion. From  the  fact  that  our  executive  committee 
selected  a  practicing  attorney  to  prepare  this  paper,  I 
am  led  to  believe  that  their  desire  is  to  get  at  the 
views  of  the  members  of  this  association  upon  this 
subject  derived   from   practical   experience.     It  will 
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therefore  be  my  aim  to  discuss  this  subject  from  the 
standpoint  of  a  practicing  attorney,  and  to  present 
ideas  brought  home  to  me  from  personal  experience 
and  observation,  rather  than  present  an  argument 
based  upon  the  history  of  past  ages,  what  wise  men 
have  said  and  done  in  days  gone  by,  or  the  results  of 
experiments  by  other  states  and  countries  in  our  day. 

In  the  beginning  I  desire  to  say  that  personally  I 
am  one  of  those  who  are  very  slow  and  reluctant  to 
let  go  of  old  usages  and  customs  and  take  on  new 
ones.  I  find  it  very  diflBcult  to  bring  myself  to  that 
frame  of  mind  where  I  can  freely  and  cheerfully  part 
with  an  old  friend;  one  whom  I  have  ever  looked  upon 
as  staunch  and  true  and  worthy  of  my  confidence,  and 
take  unto  myself  a  new  friend  in  place  of  the  old. 
Before  such  a  change  is  made,  the  certainty  that  the 
shift  is  advisable,  and,  in  fact,  necessary,  should  be 
fully  and  clearly  established. 

After  careful  consideration  of  the  important  ques- 
tion under  discussion,  I  am  free  to  say  that,  to  my 
mind,  there  is  no  valid  reason  advanced  why  we  should 
not  now  part  company  with  our  old,  supposed  friend, 
"unanimous  verdict,"  for  upon  better  acquaintance 
and  more  careful  scrutiny  we  find  that  he  is  not  what 
he  has  seemed.  He  is  an  expensive  luxury.  He  clogs 
and  delays  the  wheels  of  justice.  He  makes  it  easy 
for  dishonest  and  corrupt  litigants  to  bribe  juries.  He 
is  at  variance  with  the  whole  plan  of  our  judicial 
structure,  and  out  of  harmony  with  the  very  founda- 
tion principle  of  our  government.  We  glory  in  the 
idea  of  majority  rule  and  submission  of  the  minority. 
The  time  has  come  when  we  should  be  no  longer  tied 
down  to  this  tradition  and  custom  of  the  past;  when 
we  should  assert  ourselves  and  bring  our  jury  system 
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and  practice  into  harmony  with  our  judicial  and 
governmental  plan.  Its  antiquity  is  the  chief  claim 
to  favor  it  has  upon  us,  T  do  not  deem  it  of  import- 
ance to  go  into  the  history  of  the  jury  system.  Most 
of  LiS  believe  firmly  in  the  right  of  trial  by  jury.  Trial 
by  jury  brings  our  citizens  into  court  where  they 
participate  in  the  work  of  settling  disputes  among 
their  neighbors;  they  bring  to  that  work  good,  sound 
sense  and  practical  experience,  judgment  founded 
uflion  such  experience.  Here  they  observe  the  work- 
ings of  the  court;  measure  the  ability  and  usefulness 
of  the  judge,  and  in  harmony  with  the  general  plan  of 
our  government  take  an  active  part  in  the  adminis- 
tration of  the  judicial  branch  thereof.  We  have  great 
faith  that  in  the  settlement  of  disputed  questions  of 
fact,  a  jury  of  honest,  intelligent,  American  citizens 
will  arrive  at  as  just  and  fair  a  decision  as  is  possible. 
No  matter,  then,  what  changes  and  vicissitudes  trial 
by  jury  has  undergone,  no  matter  w^hen  it  originated 
or  how,  no  matter  by  whom, — we  believe  in  it,  we 
favor  it,  and  we  will  retain  it. 

How  can  we  better  it?  In  a  great,  growing  and  ad- 
vancing civilized  land  like  ours  we  are  continually 
improving  upon  methods  and  means.  Have  you  ever 
paused  to  consider  how  long  our  nation  would  stand 
without  courts  of  justice  wherein  disputes  among  our 
citizens  may  be  peaceably  settled?  If  w^e  were  com- 
pelled to  settle  our  disputes  by  violence  this  fair  land 
of  ours  would  lie  in  ruins  in  less  than  a  year,  and  in 
ninety  days  no  man  would  feel  safe  in  person  or 
property.  The  strong  arm  of  the  law  guided  by  our 
courts  alone  stands  between  us  and  absolute  barbar- 
ism. Security  in  property  rights  and  in  person  are 
the  most  distinguishing  feature  between   a  civilized 
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people  and  an  uncivilized  tribe.  As  an  association, 
then,  and  as  individual  members  of  our  great  pro- 
fession we  are  doing  our  full  share  in  the  work  of  se- 
curing personal  liberty  and  safety  in  property  rights 
to  our  fellow  citizens  by  aiding  the  courts,  and  in  see- 
ing that  justice  is  impartially  and  fairly  administered 
and  in  assisting  in  framing  just  and  wise  laws;  that 
honest  disputes  of  the  people  are  passed  upon  by  com- 
petent tribunals  and  that  differences  of  all  kinds  are 
peaceably  settled  without  riot  or  physical  strife.  In 
order  that  all  disputes  may  be  settled  in  a  fair,  im- 
partial manner,  we  want  the  best  mode  adopted  that 
human  ingenuity  can  devise;  we  want  the  people 
themselves  to  take  part  in  the  work;  we  want  settle- 
ment of  disputed  questions  brought  about  as  expedi- 
tiously as  possible,  and  we  want  the  adjustment 
brought  about  with  as  little  cost  to  the  unfortunate 
litigants  as  possible.  Great  expense  or  long  delay 
is  often  equivalent  to  a  denial  of  justice. 

In  the  administration  of  justice  the  points  to  be 
attained  are: 

1.  An  honest  tribunal,  fair  and  impartial. 

2.  A  competent  one,  with  full  power  to  act. 

3.  One  where  all  matters  can  be  heard  promptly  and 
where  a  trial  will  result  in  putting  an  end  to  the  con- 
troversy. 

4.  One  where  the  cost  is  so  small  that  no  citizen 
will  be  deprived  of  his  just  rights  by  reason  of  too 
great  expense. 

Well,  what  has  the  subject  under  discussion  to  do 
with  any  of  these  essential  points  entering  into  the 
proper  and  orderly  settlement  of  differences  between 
citizens?     It  has  much  to  do,  as  we  shall  see: 

What  can  be  more  discouraging  than  the  disagree- 
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nient  of  a  jury  after  a  long,  tedious  and  expensive 
trial,  to  a  party  who  knows  clearly  that  he  has  the 
right  of  the  controversy?  •  I  can  conceive  of  only  one 
thing,  and  that  is  where  the  jury  renders  a  verdict 
against  him.  In  an  enlightened,  civilized  country  a 
man  should  not  be  deterred  from  asking  relief  at 
the  hands  of  a  court  and  jury  by  the  danger  of  a  dis- 
agreement of  the  jury.  We  should  so  frame  our  prac- 
tice that  a  man's  right  will  be  protected  wnth  the 
greatest  degree  of  certainty  possible.  Many  a  tiuie 
have  I  known  parties  from  distant  sections  of  the 
state  to  forego  the  rights  to  which  they  were  honestly 
and  justly  entitled,  when  such  rights  could  only  be  en- 
forced at  the  home  of  the  adverse  party  by  a  jury 
trial,  because  it  was  firmly  believed  that  the  local  man 
could  surely  control  one  or  two  of  the  jury.  P]very 
lawyer  within  the  sound  of  my  voice  has  had  such 
cases  brought  to  his  attention.  When  a  man's  cause 
is  just  and  the  weight  of  evidence  with  him,  he  should 
have  no  trouble  whatever  in  convincing  a  jury  that 
their  verdict  should  be  for  him,  even  as  against  one  of 
their  own  neighbors;  but  how  easy  to  find  one  or  two 
of  the  twelve  who  can  be  pursuaded  to  stand  by  the 
neighbor  no  matter  what  the  facts,  nor  how  lame  his 
neighbor's  case.  The  fear  of  a  mistrial  brought  about 
by  a  disagreement  of  the  jury,  the  consequent  expense 
and  delay,  deter  many  a  man  from  seeking  his  rights 
in  court.  The  hope  that  one  or  two  of  the  jury  may 
hang  out  encourages  many  a  man,  who  has  no  valid 
defense,  to  go  into  court  and  contest  an  honest  and 
just  claim  against  him. 

Juries  are  very  seldom  evenly  divided.  If  the  agree- 
ment of  nine  were  to  be  taken  as  a  verdict  there  would 
hardly  ever  be  a  disagreement;  men  with  just  and 
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honest  claims  would  feel  like  enforcing  their  rights  at 
the  hands  of  a  jurj%  and  men  who  now  hide  behind  the 
possible  disagreement  of  one  or  two  of  the  jury  to 
avoid  paying  a  just  demand  would  feel  their  false 
shield  gone  and  would  pay  their  honest  debts.  No 
lawsuit  w^ould  be  necessary.  We  as  lawyers  would 
gain  or  lose  nothing  in  either  case,  for  with  the  law 
requiring  a  unanimous  verdict,  the  plaintiff  does  not 
now  dare  begin  suit  and  there  is  no  need  for  the  ser- 
vices of  an  attorney,  while  if  three-quarters  of  the 
jury  could  render  a  verdict,  a  dishonest  man  wo^ild 
pay  his  just  debts  rather  than  chance  a  law  suit,  and 
in  that  case  there  would  be  no  fee  for  the  attorney. 

So  the  non-unanimous  verdict  will  bring  about  a 
greater  certainty  that  men's  rights  will  be  protected 
and  enforced.  All  lawyers,  no  doubt,  find  that  in  the 
trial  of  jury  cases  many  things  are  brought  to  bear 
upon  the  minds  and  fancies  of  the  jury  which  should 
not  be.  Among  the  twelve  will  be  found  one  or  two 
who  are  influenced  by  matters  outside  the  evidence; 
this  will  hardly  be  the  case  with  a  majority  of  them. 
A  majority  of  your  jury  will  be  found  to  be  good,  in- 
telligent, honest  and  in  every  way  disposed  to  be  fair. 
A  small  minority  is  apt  to  be  bad,  not  overly  intelli- 
gent nor  scrupulous,  and  in  many  ways  unreliable 
and  even  disposed  to  be  unfair.  Sometimes  this  small 
minority  is  actually  corrupt  and  can  be  bought,  but 
more  often  it  is  narrow  minded,  does  not  mean  to  be 
dishonest,  but  is  carried  away  by  prejudice  or  friend- 
ship for  one  side  or  the  other.  Is  it  right  that  such  a 
minority  should  have  the  power  to  balk  the  enforce- 
ment of  rights  in  our  courts?  Yet  such  power  is  given 
it  by  demanding  a  unanimous  verdict. 

1  believe  that  it  will  be  conceded  that  a  majority  of 
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the  jury  are  apt  to  Ye  honest.  If  dishonesty  and  cor- 
ruption are  found,  it  will  be  confined  to  less  than  five 
of  the  twelve. 

Our  aim  is  to  secure  honest  trials  and  verdicts  by 
honest  jurors.  We  must  admit  that  dishonesty,  cor- 
ruption and  undue  prejudice  are  often  met  with. 

Is  it  right  that  the  power  to  render  fruitless  an  hon- 
est endeavor  to  secure  justice  by  means  of  a  jury  trial 
should  be  placed  in  the  hands  of  this  small  corrupt 
minority  of  the  jury?  This  is  what  our  erstwhile 
friend  "  unanimous  verdict "  demands. 

We  want  the  verdict  of  the  honest  and  unpreju- 
diced jurors.  If  they  are  honest  and  unprejudiced 
they  will  reason  together  and  will  be  apt  to  agree.  If, 
in  such  case,  they  cannot,  then  why  should  not  a  ma- 
jority of  them  have  the  right  to  decide  the  matter,  the 
same  as  a  majority  of  the  judges  of  any  of  our  courts 
have?  If  a  corrupt  minority  of  them  dissent,  their 
voice  should  have  no  weight.  Their  pretended  opin- 
ion is  not  an  honest  one;  it  is  not  based  upon  the  evi- 
dence, and  is  worse  than  no  opinion  at  all. 

The  argument  may  be  advanced  that  the  majority 
of  the  jury  may  be  dishonest,  corrupt  and  prejudiced, 
and  the  minority  of  them  the  honest  and  unpreju- 
diced part,  therefore  we  should  stick  to  old  "unani- 
mous verdict."  In  answer  to  this  I  have  only  to  say 
that  when  the  time  shall  come  that  a  majority  of  the 
jury  is  commonly  found  to  be  dishonest  and  corrupt, 
no  man  can  afford  to  seek  enforcement  of  his  rights 
in  trial  by  jury  and  the  sooner  we  get  rid  of  jury  trials 
entirely  the  better.  But  such  time  has  not  come  nor 
will  it  come  so  long  as  our  youth  are  educated  as  they 
have  been  in  the  past  and  as  they  are  now  being  edu- 
cated in  our  common  schools,  high  schools  and  uni- 
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versities.  Here  they  are  taought  patriotism  and  love 
of  country,  liberty  and  equal  rights  to  all;  that  each 
man  is  a  part  and  parcel  of  the  very  government  it- 
self; that  the  prompt  and  honest  administration  of 
justice  is  one  of  the  bulwarks  of  our  national  exist- 
ence; and  that  he  himself  will  be  called  upon  to  assist 
in  the  settlement  of  his  fellow  citizens'  differences,  as 
they  will  be  called  upon  to  settle  his  disputes.  He 
will  of  necessity  enter  upon  the  discharge  of  his  duties 
as  an  American  citizen  with  a  full  determination  to 
perform  them  faithfully  and  honestly.  Of  such  ma- 
terial are  our  juries  composed. 

Why  should  we  demand  or  expect  twelve  men  al- 
ways to  agree  upon  the  facts  in  a  case?  The  wit- 
nesses are  many;  we  do  not  all  read  human  nature 
alike;  one  juror  is  impressed  with  the  honesty  and 
fairness  of  one  witness,  another  juror  sees  something 
in  that  same  witness  which  shakes  his  confidence  in 
the  truth  of  his  statement.  These  men  should  not  be 
forced  to  agree.  Both  are  honest:  both  have  sworn 
to  render  a  true  verdict;  and  they  cannot  view  the 
evidence  in  the  same  light.  What  is  to  be  done? 
Why,  this  being  a  jury  trial  and  the  jurors  being  un- 
able to  agree,  the  trial  goes  for  naught.  A  great  ex- 
pense to  the  county  and  to  the  litigants  this  mockery 
of  a  trial  has  dragged  along  through  many  weary  days 
Hud  now  the  trouble  has  only  just  begun.  Were  this 
a  levievv  of  the  case  or  a  trial  thereof  before  a  court 
of  three,  five,  seven  or  nine  judges  and  the  judges 
could  not  agree  upon  the  law  or  evidence,  a  majority 
of  them  would  have  the  power  to  decide  it,  and  thus 
put  an  end  to  the  litigation,  stop  the  expense  and  at 
once  place  the  litigants  in  position  to  know  just  what 
their  rights  are,  so  they  could  go  about  their  business 
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freed  from  the  perplexing  uncertainty  of  a  pending 
law  suit.  It  is  preferable  that  a  dispute  be  settled, 
even  though  not  exactly  right,  than  that  it  remain 
unsettled  to  fret  and  annoy. 

It  is  a  strange  anomaly  that  we  expect  judges* 
learned  in  the  law  and  trained  in  the  same  profession, 
to  be  unable  to  construe  and  see  the  law  alike,  and 
that  we  accept  a  decision  of  a  majority  of  a  court 
composed  of  such  men  as  binding;  and  that  with  this 
we  are  content;  while  we  exact  from  jurors,  and 
twelve  of  them  at  that,  a  unanimous  agreement,  and 
this  from  men  unskilled  in  the  business  and  apt  to 
view  things  from  different  lights,  men  of  different 
callings,  trained  in  different  ways.  A  majority  of 
tliem  are  apt  to  agree,  but  it  is  passing  strange,  when 
we  come  to  consider  it,  that  there  are  not  twice  the 
number  of  disagreements  we  now  have.  Very  many 
verdicts  must  of  necessity  now  be  compromised,  and 
do  not  therefore  voice  the  real  opinion  of  any  of  the 
jurors. 

In  the  discussion  of  this  question  we  will  not  for- 
got, of  course,  that  all  verdicts  are  subject  to  review 
by  the  court,  and  while  courts  will  not  disturb  a  ver- 
dict which  has  evidence  to  support  it,  still  courts  will 
not  pei-mit  a  verdict  to  stand  where  it  is  the  result  of 
prejudice  and  passion,  and  is  so  clearly  against  the 
overwhelming  weight  of  evidence  as  to  amount  to  an 
absurdity.  With  this  safeguard  there  can  be  little 
danger  of  a  verdict  by  a  majority  or  more  of  the 
jury  working  any  great  hardship,  while  the  benefits 
to  be  derived  from  the  certainty  of  a  non-unanimous 
verdict  can  scarcely  be  estimated. 

It  maybe  argued  that  a  non-unanimous  verdict  will 
30a 
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give  great  scope  to  the  powers  of  the  professional 
jury  fixer;  that  while  he  may  not  be  able  to  capture 
the  whole  twelve,  he  will  be  more  apt  to  secure  a  ma- 
jority. My  answer  to  this  argument  is,  that  the  small, 
corrupt  minority  is  the  part  he  reaches  and  not  the 
honest  majority.  He  prevents  agreements,  but  does 
not  bring  them  about. 

Of  course,  in  the  handling  of  a  jury  trial  the  same 
tact  would  be  necessary  on  the  part  of  the  attorneys 
whether  the  verdict  be  a  unanimous  one  or  otherwise. 
An  attorney  can  hardly  afford  to  be  partial  in  his  at- 
tentions and  politeness  to  the  jurors.  He  should  treat 
them  all  alike  lest  one  or  more  take  offense.  His  aim 
must  be  to  convince  them  all  that  his  side  of  the  con- 
troversy is  correct.  It  will  not  do  to  neglect  any  of 
them  as  did  the  attorney  in  the  following  case: 

A  jury  trial  had  been  going  on  for  a  day  or  so.  In 
the  morning  the  case  was  called,  the  judge  was  in  his 
place,  all  of  the  jurors  were  in  the  box;  one  of  the 
plaintiff's  witnesses  who  was  being  examined  on  direct 
examination  by  plaintiff's  attorney  was  seated  in  the 
witness  chair;  the  reporter  was  squared  away  for  busi- 
ness and  the  attorneys  in  the  case  were  seated  at  their 
table  with  pencil  and  paper.  All  was  quiet.  The 
necks  of  the  onlookers  were  craned,  eagerly  awaiting 
the  questioning  of  the  witness  by  plaintiff's  attorney, 
but  that  person  sat  there  silent,  immovable.  The 
silence  became  oppressive.  Then  the  judge,  looking 
inquiringly  and  rather  sharply  at  plaintiff's  attorney, 
said:  "Mr.  Brown,  why  don't  you  proceed."  To  which 
inquiry  Mr.  Brown  made  reply:  "Your  honor,  the  de- 
fendant's attorney,  Mr.  Smith,  has  neglected  to  shake 
hands  with  one  of  the  jurors." 

Mr.  Smith  in  this  case  made  a  great  mistake,  for  if, 


Digitized  by  VjOOQIC 


Address  of  C.  A.  Lamoreux  443 

by  his  oveisight,  he  unwittingly  offended  this  juror 
and  the  juror  should  prove  to  be  of  a  vindictive  and 
unrelenting  disposition,  good-bye  to  a  unanimous  ver- 
dict for  Smith. 

To  summarize,  then,  I  claim  that  a  non-unanimous 
verdict  will  have  the  following  advantages  over  the 
unanimous  verdict: 

The  disagreement  of  a  jury  will  hardly  ever  occur, 
thus  insuring  a  more  certain  termination  of  the  liti- 
gation. 

The  verdict  will  not  be  a  forced  compromise,  made 
necessary  by  the  demands  of  an  unfair  and  often  dis- 
honest minority. 

The  chance  of  corrupting  the  jury  will  be  almost 
entirely  removed. 

The  verdict  will  be  the  honest  convictions  of  the 
majority  of  the  jury.  Consequently  claimants  will  not 
hesitate  to  seek  relief  at  the  hands  of  a  court  and  jury 
for  fear  of  a  juror  or  two  tying  up  a  verdict,  and  dis- 
honest debtors  will  hesitate  attempting  to  evade  pay- 
ment of  their  just  debts,  because  of  the  reliance  they 
place  upon  being  able  to  gain  a  juror  or  two  to  stand 
by  them. 

As  stated  before,  I  believe  the  ability  of  our  citizens 
to  have  all  matters  of  difference  settled  promptly, 
surely,  cheaply,  and  finally  to  be  one  of  the  most 
precious  boons  guaranteed  to  them,  and  one  of  the 
most  important  factors  in  the  stability  and  perma- 
nency of  our  government. 

In  the  discussion  of  the  matter  I  have  not  gone  into 
the  question  of  what  number  of  the  jury  should  be  re- 
quired to  agree,  nor  the  advisability  of  fixing  a  time 
limit  within  which  only  a  unanimous  verdict  shall  be 
received.    For  my  part  I  see  no  reason  why  seven  of 
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the  jury  should  not  have  the  right  and  power  to  bring 
in  the  verdict  as  soon  as  they  can  agree,  just  as  the 
practice  is  now  for  the  twelve  to  report  as  soon  as  they 
have  arrived  at  an  agreement. 

Of  course,  the  jury  would  carry  on  their  delibera- 
tions under  the  *'non-unainious''  plan  a«  they  do  now; 
they  would  discuss  the  evidence,  reason  with  each 
other,  and  endeavor  to  get  at  the  right  of  the  matter 
in  the  light  of  the  evidence,  and  I  am  constrained  to 
believe  that  a  dishonest  or  naturally  pugnacious  and 
obstinate  yuror  would  be  quite  apt  to  see  things  in 
their  proper  light  and  be  reasonable  where  he  knew 
that  his  protest  would  be  powerless.  In  other  words, 
it  would  make  of  him,  for  the  time  being,  at  least,  an 
amiable  and  honest  juror. 

At  this  session  it  is  contemplated  that  this  import- 
ant subject  shall  be  discussed  from  the  floor.  I  am 
sure  that  our  time  cannot  be  better  employed.  It  is 
for  our  association  to  take  hold  of  the  question  and 
press  it  to  a  solution.  I  trust  that  in  its  consideration 
the  members  will  endeavor  to  face  it  as  they  would 
were  it  a  new  proposition.  Let  them  free  their  minds 
from  the  bias  and  prejudice  which  naturally  come 
from  years  of  familiarity  with  the  present  practice. 
We  as  lawyers  are  trained  to  respect  settled  rules  and 
precedents.  We  are  guided  day  by  day  by  the  tradi- 
tions and  decisions  of  the  past.  We  are  apt  to  accept 
present  conditions  and  practices  as  settled,  and  where 
things  are  once  settled,  even  though  wrongly  settled, 
we  adhere  to  them.  Even  our  courts  are  sometimes 
constrained  to  adhere  to  the  law  because  it  has  been 
recognized,  approved  and  followed  for  years,  while 
admitting  it  to  be  wrong. 

Now,  my  brothers,  in  the  discussion  of  this  question, 
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lay  aside  traditions,  precedents  and  prejudices,  and  all 
bias,  and  let  us  discuss  this  question  with  free,  un- 
trammelled, open  minds.  We  are  now  about  to  enact 
laws  prescribing  what  the  jury  practice  shall  be.  We 
are  about  to  cut  a  new  trail  through  an  unbroken 
forest.  This  forest  differs  from  any  we  have  yet  seen. 
No  trail  has  heretofore  been  cut  through  another  such 
forest  as  this.  We  must  exercise  our  native  ingenuity 
to  cut  the  best  possible  trail,  making  it  over  the  most 
level  part  of  the  land.  It  must  be  the  most  sure, 
direct  and  inexpensive  route  obtainable. 

If  you  will  meet  this  subject  in  this  manner,  we 
will  get  at  the  personal  real  ideas  of  our  Association 
and  not  the  reflected  ideas  w^hich  have  come  to  us 
from  the  past,  ideas  which  have  become  such  a  part 
of  us  that  we  mistake  them  for  our  own. 

Lay  all  of  them  aside. 

When  you  have  laid  them  all  aside  and  come  to 
view^  this  question  uninfluenced  by  past  traditions,  1 
am  satisfied  you  will  say  with  me  that  the  only  claim 
old  "unanimous  verdict"  can  lay  upon  us  is  his  hoary 
antiquity. 
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Those  who  have  compared  the  form  of  government 
of  the  United  States  with  that  found  in  Great  Britain 
and  have  observed  a  written  constitution  as  the  dis- 
tinguishing feature  of  our  governmental  system  as 
against  the  unwritten  constitution  of  Great  Britain 
have  thought  it  interesting  to  discuss  the  comparative 
merits  of  written  and  unwritten  constitutions.  The 
great  elasticity  which  has  been  claimed  for  an  unwrit- 
ten constitution  has  been  offset  in  the  argument  by 
the  advantage  in  the  way  of  definiteness  and  efficiency 
possessed  by  a  written  constitution  and  the  theory  of 
liberal  interpretation  has  been  so  successfully  and  sat- 
isfactorily applied  in  dealing  with  the  unexpected 
questions  which  have  arisen,  that  the  argument  for  a 
written  constitution  as  moulded  and  expanded  by  lib- 
eral interpretation  has  been  on  the  whole  satisfactory. 
At  any  rate  this  must  be  said  that  every  substantial 
advance  in  the  development  of  constitutional  govern- 
ment in  European  countries  has  been  by  the  adoption 
of  written  constitutions;  and  the  fundamental  docu- 
ment of  our  federal  government  has  been  studied  and 
imitated  not  only  in  France  but  also  in  Germany  and 
the  Netherlands.  That  is  to  say,  our  constitutional 
method  of  specifically  defining  and  limiting  the  var- 
ious functions  of  the  different  departments  of  a  gov- 
ernment which  is  formed  by  the  aggregation  of  smal- 
31 
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ler  units  has  been  substantially  followed.  It  might 
reasonably  be  thought  therefore  that  those  who  have 
maintained  the  superiority  of  a  written  over  an  un- 
written constitution  have  been  vindicated  by  the  prac- 
tical experience  of  mankind. 

But  nothing  is  more  elusive  than  the  theory  of  in- 
stitutions. You  gather  your  facts,  you  analyze  them, 
determine  the  directing  force  of  each  of  the  unite,  you 
determine  what  the  composite  result  must  be  and,  lo! 
some  unmeasured  influence  distorte  the  effect  and 
brings  confusion  to  the  calculation. 

And  so  it  may  be  with  our  American  conception  as 
to  written  constitutions.  Having  fully  developed  the 
theory  and  demonstrated  its  soundness  by  a  century 
of  successful  experience  we  are  confronted  with  a 
situation  where  written  constitutional  provisions  seem 
powerless,  and  the  doctrine  of  liberal  interpretation 
wholly  insufficient  to  help  us  out  of  our  dilemma;  and 
we  seem  about  to  be  driven  back  to  the  original  Brit- 
ish expedient  of  government  with  ultimate  authority 
resting  in  an  unlimited  legislative  body  subject  to  no 
restrictions  save  those  which  its  own  judgment  and 
the  influence  of  an  unorganized  public  sentiment  im- 
pose upon  it.  It  is  hardly  necessary  to  suggest  that 
this  anomalous  situation  has  arisen  out  of  the  recent 
decision  of  the  supreme  court  of  the  United  States 
that  in  legislating  for  our  recently  acquired  insular 
possessions,  congress  is  not  limited  by  the  restrictions 
found  in  the  federal  constitution  as  originally  adopted 
and  the  amendments  added  to  it  a  few  years  later  as 
the  result  of  a  general  conviction  that  the  powers  of 
government  could  not  safely  be  vested  in  any  law 
making  body  without  attaching  to  the  grant  specific 
limitations. 
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It  is  unsafe,  however,  to  generalize  in  broad  terms, 
much  less  to  vituperate;  and  the  first  correction  of 
the  foregoing  general  statement  which  a  closer  analy- 
sis requires  is  that  the  anomalous  situation  has  not 
after  all  been  the  result  of  any  decision  of  the  su- 
preme court  of  the  United  States  but  rather  of  the 
existence  of  conditions  which  could  not  have  been 
foreseen  when  the  constitution  was  adopted. 

Heretofore  the  court  has  found  itself  able  to  stretch 
the  constitution  by  means  of  liberal  interpretation  so 
as  to  cover  new  and  unexpected  conditions,  although 
some  have  thought  from  time  to  time  that  the  instru- 
ment has  been  twisted  quite  out  of  its  original  shape 
in  the  effort.  But  at  last  the  court  has  recognized  its 
inability  to  stretch  the  constitution  further  and  has 
found  it  too  narrow  to  be  made  to  reach  Port  Rico 
lying  off  our  southeastern  coast  on  the  one  hand,  and 
the  Phillipine  Archipelago  lying  almost  at  its  ante- 
podes  on  the  other  and  has  been  compelled  to  bid 
us  to  be  satisfied  as  best  we  may  with  some  sort  of 
an  unwritten  constitution,  with  reference  to  these 
distant  possessions,  an  unwritten  constitution  perhaps 
made  up  of  selected  pieces  of  principles  found  in  our 
written  constitution,  but  selected  and  put  together, 
not  by  the  authority  of  the  body  of  the  people  on 
whose  ultimate  will  the  written  constitution  is  sup- 
posed to  rest,  but  by  some  uncertain  exercise  of  states- 
manship which  has  never  been  directly  delegated  to 
the  branch  of  government  which  is  now  left  to  exer- 
cise it. 

This  is  the  problem?  What  are  the  constitutional 
limitations  upon  the  exercise  of  power  by  Congress  in 
the  government  of  our  insular  possessions  and  how 
are  those  constitutional  limitations  to  be  enforced? 
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This  problem  is  not  perhaps  capable  of  a  theoretical 
solution,  and  whatever  solution  shall  be  proposed  will 
probably  be  discredited  in  the  course  of  our  future 
history  by  the  march  of  events;  for  nothing  is  more 
certain  than  that  constitutions,  even  written  constitu- 
tions, cannot  be  worked  out  beforehand  but  must  be 
evolved  piece  by  piece  in  the  long  course  of  experience. 
It  must  be  remembered  that  our  system  of  written 
constitutions  was  not  struck  ofE  at  one  blow  by  the  crea- 
tive genius  of  any  one  man  or  set  of  men  but  is  the  re- 
sult of  the  aggregated  wisdom  and  experience  of  many 
centuries  of  self-government  among  Anglo  Saxon 
peoples,  first  in  their  English  homes  and  later  in  the 
colonies  founded  and  developed  in  the  natural  exten- 
sion of  their  power  into  various  distant  regions. 

But  though  it  may  be  impossible  to  forecast  the 
exact  solution  of  the  problem  proposed  it  may  be  pos- 
sible to  determine  with  some  assurance  the  moulding 
forces  which  have  given  form  to  our  present  constitu- 
tional system  and  estimate  with  some  reasonable 
accuracy  the  effect  which  they  are  likely  to  have  in 
determining  the  new  development  of  that  system  ex- 
tended into  new  fields  under  changed  conditions. 

In  the  first  place  then  our  system  of  government  is 
constitutional;  and  it  is  not  to  be  imagined,  in  view  of 
our  history  and  the  tendencies  throughout  the  civil- 
ized world  towards  the  recognition  of  constitutional 
forms  and  limitations  that  it  will  ever  cease  to  be  a 
constitutional,  and  constitutional  in  every  phase  of  its 
exercise  of  power;  for  the  very  essence  of  constitu- 
tional government  seems  to  be  that  those  who  exer- 
cise authority  do  so  in  accordance  with  established 
methods  and  with  recognized  limitations. 

Fundamentally  our  government  is  representative 
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and  must  in  the  nature  of  things  continue  to  be  so,  in 
the  broad  sense  that  those  in  whom  powers  of  govern- 
ment are  vested  are  selected,  and  therefore  represent 
those  by  whom  they  are  chosen,  and  do  not  exercise 
authority  in  their  own  right.  But  it  is  to  be  borne  in 
mind  that  the  power  exercised  under  a  representative 
government  is  not  simply  power  delegated  by  the 
electorate  in  which  the  authority  delegated  is  pre- 
sumed to  have  existed.  To  give  any  such  restricted 
meaning  to  representative  government  would  be  to 
deal  in  fictions,  for  no  electorate  however  large  has 
ever  been  in  actual  possession  and  exercise  of  the 
powers  w^hich  are  vested  in  those  chosen  by  them  to 
rule.  The  electorate  is  enlarged  and  the  privilege  of 
participating  in  governmental  functions  is  extended 
to  new  classes  of  individuality,  only  in  accordance 
with  the  dictates  of  public  policy  and  it  never  has 
been  and  I  fancy  never  will  be  the  practical  theory  of 
this  or  any  other  government  that  its  authority  can 
be  exercised  only  over  those  who  actually  participate 
in  the  elective  franchise.  It  is  needless  to  say  to  an 
assembly  of  lawyers  that  the  social  compact,  much  as 
it  was  exploited  in  the  Declaration  of  Independence 
and  in  the  formation  of  the  early  state  constitution 
has  not  even  afforded  a  working  hypothesis  on  which 
government  could  be  explained;  and  as  first  announced 
by  English  philosophers  before  it  was  exploited  by 
Rousseau  as  a  revolutionary  dogma,  was  propounded 
as  the  basis  for  the  exercise  of  power  by  an  unlimited 
monarch  with  the  same  success  as  it  was  offered  as  an 
argument  for  popular  government. 

And  in  the  third  place  some  measure  of  local  self- 
government  has  always  been  and  in  the  nature  of 
things  must  always  be  accorded  to  the  integral  units 
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which  for  historical  reasons  or  reasons  of  expediency 
must  have  some  measure  of  autonomy,  howe^ver  auto- 
cratic may  be  the  central  power.  In  so  small  an  area 
as  that  in  which  English  institutions  were  first  devel- 
oped, it  was  possible  for  the  central  government  to 
take  to  itself  and  exercise  all  the  powers  of  govern- 
ment in  minute  detail,  and  thus,  although  local  self- 
government  was  a  feature  of  the  English  system  in  its 
earliest  stages,  it  was  almost  obliterated  in  the  subse- 
quent development  of  the  English  constitution.  But 
the  extension  of  the  British  Empire  over  large  tem- 
tory  and  diversified  peoples  has  restored  by  necessity 
this  feature  to  the  English  constitution;  and  it  is 
beyond  all  probability  that  the  government  of  the 
United  States  will  become  so  thoroughly  centralized 
that  large  governmental  powers  shall  not  continue  to 
be  recognized  as  still  residing  in  the  different  sections 
of  its  people  having  distinct  institutions,  interests  and 
populations. 

These  characteristics  of  government  which  we  have 
come  to  regard  as  fundamentally  indispensible  to  the 
proper  exercise  of  its  functions  are  not,  however,  pecu- 
liar even  to  English  speaking  peoples.  They  inhere 
in  what  is  known  as  constitutional  government  among 
civilized  peoples  everywhere.  The  government  of 
Russia  is  said  not  to  be  constitutional,  but  arbitrary  or 
autocratic,  because  the  ruling  power  is  exercised  by 
persons  in  no  way  or  sense  selected  by  the  people  and 
not  in  accordance  with  any  recognized  limitations; 
and  while  some  measure  of  local  self-government  is 
of  necessity  tolerated,  it  exists  not  as  a  right,  but  by 
sufferance. 

lint  the  American  system  is  peculiar  not  merely  be- 
cause it  is   founded   on   written   constitutional  pro- 
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visions  and  guarantees,  for  as  has  already  been  indi- 
cated it  has  been  imitated  in  this  respect  in  France 
and  Germany,  but  because  of  the  power  recognized  in 
the  courts  to  declare  legislative  and  executive  action 
in  contravention  of  constitutional  provisions  to  be  in- 
valid. 

It  is  impossible  here  to  trace  the  historical  growth 
of  this  peculiar  feature  of  our  system,  and  to  explain 
that  it  was  not  with  our  constitutional  fathei-s  an  inven- 
tion or  discovery,  but  a  natural  result  of  causes  inti- 
mately connected  with  the  struggle  for  popular  liberty 
in  Ureat  Britain,  which  did  not  have  their  full  fruition 
until  independent  governments  were  instituted  in  the 
American  colonies.  Indeed  the  principle  seems  not  to 
have  been  consciously  recognized,  even  in  the  formation 
of  the  state  and  federal  constitutions,  and  it  was  finally 
established  as  a  doctrine  of  American  government 
rather  by  the  forcible  reasoning  and  potent  authority 
of  Chief  Justice  Marshal  basing  his  conclusions  upon 
the  nature  and  form  of  a  written  constitution  rather 
than  upon  any  recognition  by  the  framers  of  the  con- 
stitution that  it  came  to  be  fully  and  unquestionably 
adopted  as  one  of  the  corner  stones  of  our  system. 

Two  observations  may  properly  be  made  here  with 
reference  to  this  doctrine.  First,  that  it  is  not  an  es- 
sential feature  of  a  government  having  a  fundamental 
written  constitution,  for  written  constitutions  have 
been  adopted  by  other  peoples  without  a  recognition 
of  any  such  power  inhering  in  the  courts;  and  second, 
it  is  only  so  far  as  cases  come  before  the  courts  for  ad- 
judication that  they  have  any  authority  to  pass  upon 
constitutional  questions.  If  I  understand  rightly  the 
prerogative  of  final  constitutional  interpretation 
which  the  courts  are  allowed  to  exercise  in  America, 
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the  peculiarity  is  in  the  gi-eater  power  given  to  the 
judiciary  as  a  coordinate  branch  of  the  government 
than  in  the  nature  of  our  constitutional  system  itself. 
I  do  not  understand  that  the  other  branches  of  the 
government  are  exempted  from  obeying  the  constitu- 
tion, save  in  so  far  as  they  may  be  called  to  account 
by  the  courts,  or  that  the  courts  have  any  peculiar 
sanctity  of  judgment  with  reference  to  the  constitu- 
tion: but  only  that  the  interpretation  of  the  constitu- 
tion by  the  courts  is  a  more  striking  and  noticeable 
method  than  that  which  must  necessarily  be  adopted 
by  the  executive  and  legislative  departments  in  refus- 
ing to  act  in  violation  of  the  constitution;  and  I  can- 
not believe  that  constitutional  rights  would  be  fla- 
grantly violated  or  disregarded  by  the  executive  or 
legislative  branch  even  though  the  courts  did  not  ex- 
ercise the  function  of  calling  in  question  the  validity 
of  their  acts  on  that  ground.  The  obedience  of  the 
governing  power  to  constitutional  requirements  will 
depend,  it  may  be  hoped,  largely  on  the  general  senti- 
ment in  favor  of  law,  order  and  the  protection  of  rights 
which  premeate  the  whole  people  as  a  body,  and  the 
responsibility  of  the  governing  body  to  the  public 
sentiment  of  the  people  by  whom  they  are  selected. 

It  is  well  settled  however,  and  as  experience  has 
shown  the  result  is  a  wise  and  desirable  one,  that  in 
America  the  courts  have  the  right  or  power  to  declare 
any  executive  or  legislative  action  which  is  in  viola- 
tion of  constitution  restrictions  to  be  invalid;  and  ap- 
plying this  test  of  what  is  constitutional  and  what  is 
unconstitutional  it  has  been  generally  conceded  with 
us  that  there  is  not  an  unwritten  constitution  back  of 
and  beyond  the  written  constitution,  in  accordance 
with  which  the  powers  of  government  must  be  exer- 
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cised;  for  as  has  been  often  clearly  pointed  out,  no 
court  would  be  justitied  in  declaring  a  legislative  act 
unconstitutional  merely  because  it  was  in  violation 
of  some  principle  not  found  in  the  written  constitu- 
tion. Mr.  Justice  Scott  of  the  supreme  court  of  Ohio 
(Walker  v.  Cincinnati,  21  Ohio  State  14)  expresses  the 
general  rule  in  this  language:  "Courts  cannot  in  our 
judgment  nullify  an  act  of  legislation  on  the  vague 
ground  that  they  think  it  opposed  to  a  general  latent 
spirit  supposed  to  prevade  or  underlie  the  constitution, 
but  which  neither  its  terms  nor  its  implications  clearly 
disclose  in  any  of  its  parts.  To  do  so  would  be  to  ar- 
rogate the  power  of  making  the  constitution  what  the 
courts  may  think  it  ought  to  be  instead  of  simply  de- 
claring what  it  is.  The  exercise  of  such  a  power  would 
make  the  court  sovereign  over  both  constitution  and 
people,  and  convert  the  government  into  a  judicial 
depotism." 

When  we  are  discussing  the  question  as  it  usually 
arises  as  to  whether  legislative  or  executive  action  is 
unconstitutional  in  such  sense  that  it  is  invalid,  we 
are  necessarily  limited  to  an  interpretation  of  the 
written  constitution,  and  it  follows  necessarily  that  in 
the  sense  in  which  constitutional  law  is  understood 
by  us  when  we  are  considering  the  fundamental  au- 
thority to  be  exercised  under  a  state  or  federal  consti- 
tution within  the  proper  scope  of  their  provision,  there 
is  no  such  thing  as  an  unwritten  constitution.  Cer- 
tainly there  are  no  provisions  or  principles  of  an  un- 
written constitution  which  can  override  or  even  rise 
to  an  equal  authority  with  the  provisions  which  have 
been  definitely  announced  in  the  written  instrument. 
And  we  may  reach  the  safe  conclusion  that  state  gov- 
ernments exercise  the  powers  conferred  by  their  writ- 
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ten  constitution,  subject  only  to  the  limitations  ex- 
pressly or  by  implication  announced  therein.  The 
same  rule  is  undoubtedly  applicable  in  determining 
the  scope  and  limitations  of  the  power  of  federal  gov- 
ernments with  reference  to  the  people  of  the  states. 

For  the  fact  must  not  be  lost  sight  of  that  the  Fed- 
eral Constitution  is  the  constitution  for  a  union  of 
states.  There  was  a  homogenety  among  the  people 
of  the  states,  even  so  far  separated  as  those  of  Massa- 
chusetts and  Georgia  which  made  a  uniform  system 
of  federal  government  suitable  to  all.  Indeed  the 
similarity  of  the  constitutional  documents  adopted  in 
the  different  states  before  the  federal  constitution  was 
adopted  and  therefore  before  there  was  any  official 
standard  after  which  to  pattern  is  remarkable,  and  is 
to  be  accounted  for  only  on  the  theory  the  principles 
of  the  British  Constitution,  though  unwritten,  were 
well  established  and  that  the  framers  of  state  consti- 
tutions had  in  mind  certain  important  principles  as 
thus  established  which  they  agreed  in  regarding  as  of 
such  fundamental  importance  that  they  could  not  be 
omitted  from  any  instrument  of  government. 

It  is  true  that  there  was  already  at  the  time  the  fed- 
eral constitution  was  adopted  a  large  region  subject  to 
the  jurisdiction  of  the  United  States  not  included 
within  the  limits  of  any  state;  but  the  settlement  of 
this  region  by  people  of  the  same  character  and  ante- 
cedents as  those  already  forming  the  populations  of 
the  various  states  was  contemplated  and  the  ordinance 
of  1787  had  just  been  adopted  providing  for  the  ad- 
mission of  states  carved  from  this  territory  so  soon  as 
the  population  of  any  portion  should  justify  it.  And 
thus  it  may  be  said  wath  very  considerable  positiveness 
that  the  framers  of  the  constitution  were  preparing 
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an  instrument  in  accordance  with  which  the  people  of 
the  states  already  forming  the  union  under  the  articles 
of  confederation  and  of  additional  states  of  like  char- 
acter of  i>opulation  should  be  governed.  And  this  was 
still  the  condition  of  affairs  when  thegroup  of  amend- 
ments to  the  federal  constitution  costituting  what 
may  properly  be  called  the  Federal  Bill  of  Rights,  was 
adopted. 

That  the  federal  government  was  to  have  authority 
to  exercise  its  powers  within  the  territory  not  included 
within  the  state  limits  must  be  fully  admitted,  but  so 
insignificant  and  temporary  seemed  the  authority  thus 
to  be  exercised  that  it  is  referred  to  in  but  one  single 
phase  of  the  document,  that  which  gives  congress 
power  "to  dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States;"  and  that  this  was  re- 
garded as  a  merely  incidental  power  and  not  one  of 
the  powers  the  exercise  of  which  was  contemplated  as 
within  the  general  scope  of  the  powers  of  congress  as 
the  legislative  department  of  the  federal  government 
is  illustrated  by  the  fact  that  it  is  not  within  that 
enumeration  contained  in  Article  I.,  but  among  the 
unconnected  provisions  gathered  together  in  Article 
IV.  It  seems  not  to  have  relation  to  Congress  acting 
as  the  legislative  department  of  a  federal  government 
but  to  Congress  as  exercising  some  power  incident  but 
essential  to  the  federal  government. 

Strict  constructionists  believed  that  it  was  not  con- 
templated when  the  federal  constitution  was  adopted 
that  any  territory  should  be  brought  within  the  juris- 
diction of  the  federal  government  other  than  that  in- 
cluded within  the  states  or  ceded  to  the  federal  govern- 
ment by  the  states;  for  the  great  northwest  territory 
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was  regarded  as  a  cession  from  Virginia.  And  the 
argument  which  finally  prevailed  in  favor  of  the  con- 
stitutionality of  the  Louisiana  Purchase  was  not  rested 
on  the  thought  that  by  this  one  clause  of  the  constitu- 
tion Congress  was  vested  with  the  power  of  governing 
acquired  territory.  The  power  to  acquire  was  re- 
garded as  an  implied  power  and  the  clause  in  question 
simply  pointed  out  the  department  of  the  federal 
government  which  should  provide  for  the  government 
of  the  territory  thus  acquired. 

The  nature  of  the  power  thus  obscurely  and  to  all 
appearances  incidentally  conferred  upon  Congress  was 
not  for  many  years  to  be  made  the  subject  of  any 
serious  discussion  or  controvei"sy.  It  was  assumed 
that  the  French  and  Spanish  inhabitants  of  the  Louis- 
ana  Purchase  were  capable  of  assuming  the  duties  and 
enjoying  the  rights  which  pertain  to  citizenship  in 
the  existing  states  and  that  the  great  portion  of  the 
purchase  not  already  occupied  would  be  settled  by 
immigration  from  the  states.  The  people  of  the  por- 
tion of  the  purchase  which  was  admitted  into  the 
union  as  the  state  of  Louisiana  proceeded  at  once  to 
organize  a  government  substantially  harmonious  in 
plan  with  those  of  the  other  states  retaining,  it  is 
true,  the  civil  law  as  the  basis  of  their  jurisprudence 
but  introducing  jury  trial  in  civil  cases  and  the  com- 
mon law  methods  of  procedure  for  criminal  cases, 
leaving  no  question  for  controversy  as  to  the  applic- 
ability of  the  fundamental  principles  of  constitutional 
government  embodied  in  the  federal  constitution.  In 
the  acquisition  of  Florida  from  Spain,  and  California 
and  the  southwest  region  from  Mexico  and  the  admis- 
sion of  the  new  independent  commonwealth  of  Texas 
there  seems  to  have  been  no  particular  concern  lest 
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the  principles  of  constitutional  government  recog- 
nized in  the  existing  states  should  not  be  accepted  by 
and  practically  applicable  to  the  populations  which 
should  possess  those  regions  when  they  should  be 
sufficiently  settled  to  require  permanent  governments. 
And  thus  by  the  concession  of  citizenship  to  the  in- 
habitants of  these  newly  acquired  territories  and  the 
extension  without  question  of  the  provisions  of  the 
constitution  over  them  the  fundamental  discussion  of 
the  applicability  of  the  provisions  of  the  federal  con- 
stitution to  territory  not  included  within  state  limits 
was  avoided. 

But  incidentally  some  questions  were  settled  in  such 
a  way  as  to  throw  light  on  our  present  difficulties  and 
afford  guidance  foi  their  solution.  It  was  settled  for 
instance  that  the  courts  created  by  Congress  in  the 
territories  are  not  courts  of  the  United  States  but  in- 
strumentalities provided  for  the  administration  of 
justice  under  the  general  power  of  Congress  to  legis- 
late for  the  territories  rather  than  under  the  judiciary 
article.  The  territorial  judges  were  not  appointed  for 
life  but  were  subject  to  removal  by  the  appointing 
power.  No  question  was  raised  as  to  the  applicability 
to  the  territories  of  the  provision  found  in  the  first 
eight  amendments  with  reference  to  jury  trial  and 
criminal  procedure,  for  Congress  without  hesitation  so 
framed  the  territorial  governments  that  these  funda- 
mental provisions  were  recognized. 

(xreatly  as  some  of  us  may  have  been  surprised  or 
even  shocked  when  the  supreme  court  of  the  United 
States  refused  to  hold  that  the  territory  acquired  by 
the  recent  treaty  with  Spain  became  territory  of  the 
United  States  and  the  inhabitants  of  such  territory 
citizens  of  the  United  States  in  the  absence  of  any 
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specific  provisions  therefor  in  the  treaty,  it  has  become 
evident  as  the  questions  have  been  investigated  that 
only  by  the  action  of  the  treaty  making  power  and 
the  legishitive  and  executive  departments  of  the  fed- 
eral government  but  also  by  the  decisions  of  the  courts 
the  conclusion  reached  had  already  been  indicated.  True 
the  precedents  were  not  conclusive  nor  was  the  practice 
necessarily  inconsistent  with  a  different  result;  but 
we  need  no  longer  be  surprised  nor  shocked  that  there 
is  territory  governed  by  the  power  of  the   United 
States  which  is  not  territory  of  the  United  States,  and 
subjects  of  the  United  States  who  are  not  citizens  of 
the  United  States  in  the  same  sense  as  are  the  citi- 
zens of  the  states. 

As  concerns  citizenship  congress  and  the  treaty 
making  power  and  the  supreme  court  itself  seem  to 
have  been  perhaps  necessarily  cautious.  The  consti- 
tution of  the  United  States  nowhere  specifies  what 
privilege  and  immunities  are  incident  to  citizenship 
and  no  doubt  the  civilized  inhabitants  of  the  newly 
acquired  insular  possessions  might  have  been  ex- 
pressly recognized  as  citizens  of  the  United  States  or 
have  been  held  to  have  become  citizens  by  the  mere 
fact  of  electing  to  remain  within  the  jurisdiction  of  the 
United  States  as  subjects  without  giving  rise  to  any 
serious  difficulty  in  dealing  with  them,  notwithstand- 
ing the  dissimilarity  of  the  institutions  under  which 
they  have  lived  and  must  for  a  long  time  continue  to 
live,  unless  we  are  to  impose  upon  them  new  and  un- 
familiar conditions  which  would  be  to  them  distaste- 
ful and  disastrous  to  their  peace  of  mind  and  happi- 
ness. 

Political  privileges  are  conferred  by  state  govern- 
ments for  their  respective  states  and  by  the  federal 
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government  in  the  territories,  as  privileges  merely,  in 
the  interest  of  the  public  welfare,  and  it  is  too  well 
settled  to  justify  elaborate  argument  that  they  are  not 
incidents  of  citizenship.  The  protection  which  every 
government  owes  its^  subjects  abroad  will  undoubtedly 
be  given  to  the  prominent  inha})itants  of  the  insular 
possessions  whether  they  are  regarded  as  citizens  of 
the  United  States  or  not.  In  fact  the  distinction  be- 
tween citizens  and  subjects  is  one  of  name  and  senti- 
ment, rather  than  one  of  circumstances.  For  a  Briton 
the  title  of  ** subject"  is  one  accepted  with  pride,  and 
the  privileges  incident  thereto  jire  as  extensive  and 
the  protection  guaranteed  to  him  as  secure  as  the 
privileges  and  protection  which  citizens  have  in  the 
United  States.  That  the  use  of  the  term  "citizen" 
does  not  necessarily  indicate  any  larger  participation 
in  the  affairs  of  government  or  any  larger  njeasure  of 
personal  liberty  than  is  enjoyed  by  the  British  subject 
is  illustrated  by  the  fact  that  we  acquire  the  term 
"citizen"  from  the  countries  in  which  the  Roman 
system  of  law  prevails,  and  in  which  the  personal  and 
property  rights  recognized  and  protected  l)y  govern- 
ment are  far  more  limited  then  those  enjoyed  by  the 
so-called  subjects  of  (Ireat  Britian.  It  need  not  then 
seriously  concern  us  with  reference  to  the  interests  of 
the  inhabitants  of  our  newly  acquired  possessions 
that  the  title  of  "citizen  "  has  not  been  formally  con- 
ferred upon  them.  In  fact  it  remains  to  be  seen 
whether,  when  the  test  is  authoritively  appled,  they 
are  not  in  fact  citizens  by  adoption  and  their  children 
citizens  by  birth. 

It  is  a  significant  fact  that  the  guaranties  with  ref- 
erence to  person  and  property  found  in  the  various 
state  constitutions  as  well  as  those  found  in  the  con- 
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stitution  of  the  United  States  are  not  made  to  citi- 
zens, but  to  persons.  Even  the  alien  who  has  acquired 
a  domicile  is  as  fully  entitled  to  freedom  of  con- 
science, personal  liberty,  and  protection  as  the  citizen 
by  naturalization  or  by  birth,  and  by  the  fourteenth 
amendment  the  states  are  prohibited  from  denying 
due  process  of  law  or  the  equal  protection  of  the  laws 
not  merely  as  to  citizens  of  the  United  States  but 
specifically  as  to  all  persons.  If  then  political  privi- 
leges are  nowhere  guaranteed  as  incidents  of  citizen- 
ship, if  the  protection  of  the  government  while  abroad 
is  extended  to  all  subjects,  and  if  guarantees  of  life, 
liberty  and  property  are  made  to  all  persons,  it  is  dif- 
ficult to  «ee  how  the  title  of  "citizen"  has  more  than  a 
sentimental  value.  With  reference  to  state  citizen- 
ship the  term  has  constitutional  significance,  for  it  is 
the  citizen  of  a  state  to  whom  are  guaranteed  the  priv- 
ileges and  immunities  incident  to  citizenship  in  the 
various  states  and  which  under  the  language  of  the 
fourteenth  amendment  can  not  be  abridged  by  any 
state  action:  but  the  federal  constitution  will  be 
searched  in  vain  for  any  definition  of  such  privileges 
and  immunities  and  it  will  probably  be  found  impos- 
sible to  discover  any  distiction  between  the  privileges 
and  immunities  of  federal  citizenship  as  defined  by 
the  fourteenth  amendment  and  the  privileges  and  im- 
munities which  are  necessarily  possessed  by  subjects 
of  the  United  States  without  regard  to  any  specific 
provision. 

If  then  limitations  found  in  the  federal  constitution 
are  only  applicable  to  the  federal  government  as  a 
government  of  those  who  reside  within  the  limits  of 
the  states,  where  are  to  be  found  the  limitations  on 
the  power  of  the  federal  government  in  relation  to 
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persons  within  its  jurisdiction  but  not  citizens  of 
states?  In  attempting  to  give  some  answer  to  this 
question  it  must  be  observed  first  that  there  is  no  con- 
stitutional difference  between  territories  within  the 
limits  of  this  continent  and  those  which  are  beyond 
the  seas;  for  all  territories  are  governed  under  the 
authority  of  congress  to  make  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to 
the  United  States. 

It  is  true  that  by  provisions  of  treaty  or  statute  con- 
stitutional provisions  may  have  been  extended'  to 
some  of  them  and  not  to  others;  but  this  distinction 
is  not  constitutional;  it  depends  on  the  discretion  of 
congress  or  the  treaty  making  power.  And  second,  it 
is  to  be  noticed  that  there  is  no  distinction  between 
those  who  are  citizens  of  the  United  States  and  those 
who  are  subject  to  the  laws  of  the  United  States 
without  having  the  formal  attribute  of  the  citizens; 
for  as  already  suggested  constitutional  limitations 
apply  to  all  persons  not  simply  to  those  who  are 
citizens. 

The  conclusion  then  seems  to  be  inevitable,  in  view 
of  the  construction  which  the  supreme  court  has 
given  to  the  constitution  so  far  as  it  contains  limita- 
tions and  guarantees  with  reference  to  personal  and 
property  rights  by  which  they  are  restricted  in  their 
application  to  those  persons  who  reside  within  state 
limits,  that  if  there  are  any  guaranties  of  a  constitu- 
tional nature  available  to  persons  who  do  not  reside 
within  the  boundaries  of  states  they  must  be  found 
outside  of  the  express  provisions  of  the  federal  consti- 
tution and  must  in  fact  be  looked  for  in  some  unwrit- 
ten constitution  which  has  never  been   formally  en- 
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acted,  though  it  may  have  acquired  potency  and 
eflBciency  by  general  acceptance  as  a  proper  guide  for 
a  government  of  an  enlightened  and  .free  people.  We 
are  tempted  to  accept  this  solution  for  it  is  repugnant 
to  our  whole  theory  of  rightful  government  that  there 
should  be  a  governing  power  without  restraint  or 
limitations,  whose  arbitrary  will  constitutes  the  law, 
and  the  justness  of  whose  enactments  can  not  be 
questioned.  The  people  of  the  states  in  ratifying  the 
federal  constitution  never  understood  that  they  were 
creating  a  government  with  more  arbitrary  power  and 
with  less  responsibility  to  restraint  than  the  govern- 
ment of  Great  Britain. 

They  substituted  a  written  constitution  for  the  un- 
written constitution  which  they  inherited  from  Great 
Britain,  just  as  they  inherit  the  common  law;  and  in 
so  far  as  that  written  constitution  fails  to  extend  by 
its  own  force,  or  is  not  extended  by  treaty  on  statute 
to  any  portion  of  the  people  subject  to  the  United 
States  it  must  be  presumed  to  have  been  intended 
that  the  principles  of  personal  liberty  and  security  of 
property  which  were  recognized  as  constitutional  be- 
fore the  written  constitution  was  adopted  shall  con- 
tinue to  be  recognized  so  far  as  not  superseded  by 
written  constitution,  just  as  the  rules  of  the  common 
law  are  recognized  as  prevailing  so  far  as  they  are  not 
superseded  by  statutory  enactment.  The  written  con- 
stitution is  as  it  were  a  code  of  constitutional  law  in- 
tended to  cover  the  whole  field  wherever  it  is  in  force 
and  it  is  to  be  accepted  as  the  final  and  complete  em- 
bodiment of  the  principles  of  constitutional  law 
which  are  to  be  recognized;  but  with  reference  to  the 
inhabitants  of  any  territory  within  which  it  is  not  in 
force  the  unwritten  constitution  must  be  looked  to 
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for  those  fundamental  principles  which  restiain  the 
undue  or  unjust  exercise  of  power  on  the  part  of  the 
governing  body. 

Nor  will  it  be  very  difficult  to  agree  as  to  what  are 
the  principles  of  such  au  unwritten  constitution. 
Civil  and  religious  liberty,  equality  of  all  men  before 
the  law,  due  process  of  law,  equal  application  of  the 
laws,  these  are  the  doctrines  too  deeply  seated  in  the 
sentiments  of  the  American  people  as  properly  ap- 
plicable to  the  government  of  any  people  by  any 
power  to  be  ignored  without  protest  or  systematically 
oveiTidden  without  such  a  revolution  of  political  feel- 
ing as  must  necessarily  sooner  or  later  paralyze  the 
arm  of  the  power  which  attempts  to  ignore  them. 
That  they  must  be  respected  by  any  government  no 
matter  how  beneficient  may  be  its  aims  or  how  differ- 
ent from  our  own  may  be  the  conditions  of  the  people 
governed,  is  illustrated  by  the  constantly  exhibiting 
popular  indignation  over  their  violation  by  Turkey 
and  Russia  and  other  governments  not  conducted  in 
accordance  with  constitutional  principles.  That  the 
government  of  the  United  States  in  dealing  with  any 
class  of  civilized  people  within  its  jurisdiction  should* 
for  a  moment  ignore  or  transcend  these  broad  consti- 
tutional limitations  is  not  to  be  believed. 

Whether  the  courts  would  have  the  authority  to  de- 
clare statutes  of  the  United  States  unconstitutional 
which  in  their  judgment  are  subversive  of  these  prin- 
ciples of  an  unwritten  constitution  need  not,  it  seems 
to  me,  give  us  any  great  concern.  An  unwritten  con- 
stitution was  effective  to  preserve  personal  liberty  and 
property  rights  before  courts  acquired  the  power  to 
supervise  legislative  or  executive  action  and  as  to  the 
broad  guaranties  of  human  rights  such  supervision  is 
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hardly  essential  in  an  enlightened  government.  The 
indefinite  boundary  between  state  and  federal  power 
has  always  been  difficult  to  draw^  and  the  courts  have 
been  much  concerned  in  determining  it  for  particular 
causes;  but  an  examination  of  the  constitutional  ques- 
tions which  have  arisen  before  the  courts  will  show 
that  they  have  seldom  had  occasion  to  doubt  the 
validity  of  any  legislative  or  executive  acts  as  in  vio- 
lation of  the  fundamental  principles  embodied  in  our 
state  and  federal  constitutions.  Methods  of  trial  and 
procedure  have  been  the  subject  of  much  difficulty 
but  they  are  not  fundamental,  and  it  has  been  seldom 
indeed  that  the  contention  has  been  successfully  urged 
that  civil  and  religious  liberty,  equality  of  all  men  or 
due  process  of  law  have  been  violated  by  any  general 
governing  body.  The  very  nature  of  our  government, 
a  representative  government  deriving  its  powers  from 
the  authority  of  the  people  who  have  instituted  it, 
precludes  the  thought  that  any  consistent  and  success- 
ful attempts  could  be  made  to  subvert  personal  or 
property  rights,  and  such  a  government  whose  acts 
are  to  be  subject  to  discussion  and  criticism  with 
reference  to  their  conformity  to  the  broad  principles  of 
an  unwritten  constitution  may  safely  be  trusted  not  to 
do  permanent  wrong  or  inflict  unwarranted  injury. 

The  theory  of  an  unwritten  constitution  as  the  chart 
for  guidance  in  legislation  for  our  new  possessions 
may  present  a  novel  field  for  speculation,  but  we  may 
I  think  look  forward  with  confidence  to  the  sufficiency 
of  the  guides  which  it  will  furnish  and  the  restraints 
which  it  will  impose. 
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LEGISLATION   AFFECTIN(}   UNWRITTEN  LAW. 


BY   HOWARD    L.  SMITH. 


Without  any  derogation  from  the  merits  of  other 
addresses  or  the  abilities  of  other  presidents  of  our  as- 
sociation, it  may  truthfully  be  said  that  the  address  of 
the  president  last  year  was  one  of  more  than  usual 
learning  and  ability,  as  well  as  more  than  ordinarily 
suggestive.  If  I  discuss  some  of  the  propositions  laid 
down  in  that  address,  and  with  reference  to  certain  of 
them  come  to  a  different  conclusion  from  that  of  its 
able  author,  while  I  must  perhaps  incur  the  risk  of 
being  thought  presumptuous,  it  will,  I  hope,  occur  to 
no  one  that  1  am  lacking  in  admiration  for  what  was 
really  an  extraordinary  production.  It  is  a  pity  that 
all  members  of  the  association  have  not  had  an  oppor- 
tunity to  read  it;  but  as  the  proceedings  of  last  year 
are  not  yet  published,  I  shall  no  doubt  be  right  in  as- 
suming that  a  necessary  preliminary  for  an  intelligent 
discussion  of  the  position  taken  by  the  president  will 
require  a  preliminary  statement  on  my  part  of  the 
main  contentions  of  the  address. 

It  was  entitled,  "  Legislation  Affecting  Unwritten 
Law%"  and  was  a  deprecation  of  such  legislation.  The 
author  congratulated  himself  that  the  great  bulk  of 
what  may  be  called  the  rational  private  law  of  Eng- 
land and  America,  as  distinguished  from  arbitrary 
law,  was  common  law,  derived  from  judicial  decision 
and  precedent,  and  not  finding  its  authority  in  any 
legislative  act.    He  admitted  that  the  modern  growth 
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in  the  number  of  judicial  precedents  was  something 
marvelous,  and  that  it  imposed  more  or  less  of  practi- 
cal difficulty  upon  the  further  development  of  the  law 
in  the  same  way,  but  he  deprecated  the  demand  for  a 
code,  either  total  or  partial,  on  account  of  the  danger 
which  inheres  in  legislative  interference  with  the 
common  law.  He  insisted  upon  the  distinction  be- 
tween obligatory  and  advisory  precedents,  and  that 
many  of  the  difficulties  under  which  the  lawyer  of  to- 
day groans  came  from  a  failure  to  properly  distinguish 
between  these  two  classes  of  cases.  The  adoption  of 
a  code  would  not  materially  interfere  with  the  use  of 
precedents,  and  even  if  it  would,  it  should  not  be 
thought  of  for  the  reason,  (1)  that  judges  are  pecu- 
liarly well  qualified  to  state  legal  rules,  and  to  modify 
them  as  occasion  demands:  to  be,  in  short,  the  spon- 
sors and  authors  of  the  evolution  of  the  law- ;  while 
members  of  legislative  bodies  "have  neither  the  inde- 
pendence nor  the  habits  of  thought  to  examine  well, 
and  decide  soundly  the  principles  of  justice  on  which 
the  permanent  rules  of  human  conduct  should  rest." 
(2)  Legislators  are  subject  to  popular  influences  of  a 
more  or  less  temporary  nature.  The  opinions  of  the 
multitude  for  the  time  being  are  the  guiding  stars  of 
legislative  action;  but  these  fluctuating  and  temporary 
opinions  are  quite  apt  to  have  no  relation,  or 
very  little,  to  the  permanent  principles  of  justice. 
Legislative      law      is,      therefore,     apt       to      be, 

(a)  unsound  law%  in  that  it  is  not  a  logical 
deduction  from  other  recognized   principles  of  law; 

(b)  unjust  law,  in  that  it  voices  the  prejudices  or  the 
passions  of  a  class  or  classes,  to  the  oppression  of 
other  classes  or  individuals.  As  instance  of  what  is 
meant  the  author  cites  the  law  of  negligence  in  which 
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in  recent  years  the  popular  prejudice  against  railroads 
has  sought  to  establish  doctrines  not  in  harmony  with 
those  deduced  by  the  judges  in  the  course  of  their  de- 
cisions, and  the  law  with  respect  to  injunctions,  as  to 
which  it  was  said  that  a  supposedly  popular,  but  un- 
doubtedly mistaken  public  demand  has  caused  one 
house  of  congress  to  enact  a  bill,  which,  if  it  ever  be- 
came a  law,  would  take  away  from  suitors  a  large 
portion  of  the  protection  immemorialcjy  furnished  by 
that  ancient  and  most  honorable  writ. 

From  these  and  other  facts  the  conclusion  was 
drawn  that  any  attempt  at  a  legislative  statement  of 
the  law  was  unwise,  and  should  be  discouraged  by  the 
profession.  It  is  the  soundness  of  this  conclusion  that 
I  wish  to  examine. 

I  but  state  a  commonplace,  of  course,  when  I  remark 
that  formally  the  source  of  our  rational  law  is  two- 
fold, the  decisions  of  the  court,  and  the  enactment  of 
legislative  bodies.  With  respect  to  the  power  to 
make  law  there  is  little  real  difference  between  the 
power  exercised  by  the  courts,  and  that  exercised 
by  the  legislature.  The  difference  is  largely 
formal  only.  Legislative  enactment  of  law  be- 
gins, "Be  it  enacted;"  judicial  enactments  be- 
gin substantially  with  a  "Be  it  known  that 
the  law  always  has  beep,  is  and  always  shall  be  thus 
and  so."  But  that  the  courts  in  their  decisions  state 
what  the  law^  always  has  been  is  a  pretence  only,  the 
shallowness  of  which  is  recognized  by  everyone. 
When  Lord  Mansfield  declared  that  in  his  time  he 
made  more  law  than  Parliament,  he  meant*  some- 
thing more  than  that  the  decision  of  the  cases  which 
had  come  before  him  had  involved  the  application  of 
a  large  body  of  immemorially  existing  law.     This  is 


Digitized  by  VjOOQIC 


474  Wisconsin  State  Bar  Association 

but  a  convenient  fiction.  In  fact,  he  "made"  a  great 
portion  of  the  law  announced  by  him  as  truly,  if  not 
ivs  formally,  as  Parliament  could  have  made  it.  In 
fact  both  Mansfield  and  Parliament  were  impotent  to 
"make"  any  of  the  rational  law  in  anything  but  a 
temporary  unsubstantial  sense.  That  law  is  really 
"made"  outside  of  courts  and  parliament  houses,  in 
the  marts  and  counting  houses,  the  fields  and  she 
shops,  on  the  highways  and  byways,  wherever  the 
business  and  social  interests  of  men  bring  them  to- 
gether in  trade  or  intercourse.  With  respect  to  it, 
the  functions  of  courts  and  legislatures  are  declara- 
tive, not  creative.  The  making  of  law,  by  whomso- 
ever done,  is  but  a  declaration  of  the  principles  of 
justice  as  applied  to  human  affairs  and  of  the  customs 
of  society,  whether  it  be  niade  by  judge  or  legislature. 
Either  may  make  a  mistake;  both  do  make  mistakes, 
and  the  progress  of  time  corrects  the  bungling  of  both. 
The  erroneous  opinion  is  overruled  and  discarded,  and 
its  author  with  many  professions  of  profound  respect 
and  undying  admiration  becomes  the  laughing  stock 
of  his  successors.  The  statute  which  misconceives 
what  justice  requires  or  society  really  demands,  while 
it  may  have  a  temporary  vogue,  soon  falls  into  ob- 
livion, and  is  left  out  in  the  next  revision  of  the  stat- 
utes. Man's  conception  of  justice,  no  less  than  the 
needs  of  society,  changes  from  time  to  time.  Human 
affairs  and  relations  are  in  a  constant  state  of  evolu- 
tion, and  the  law-making  power,  be  it  judge  or  legis- 
lature, is  but  the  instrument  to  register  the  progress 
of  thaf  evolution,  with  no  control  over  the  course  of 
events,  with  practically  no  power  of  initiative,  a  mere 
observer  and  transcril)er.  History  is  full  of  instances 
of  the  feeble  power,  or  total  lack  of  power,  in  courts 
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and  legislatures  to  withstand  the  march  of  events, 
and  to  control  the  evolution  of  human  rights.  The 
courts  of  equity  are  a  monument  to  the  impotence  of 
judges  to  dam  up  the  floods  of  justice  between  the 
narrow  banks  of  legal  restrictions  and  formalities. 
The  law  of  negotiable  instruments  it  but  the  effective 
protest  of  the  commercial  world  against  legal  rules 
sought  to  be  adhered  to  by  judges  who  imagined  that 
they  controlled  instead  of  merely  registering. 

On  the  other  hand,  the  statute  books  are  full  of  the 
driftwood  torn  by  the  tide  of  social  progress  from  the 
feeble  barriers  erected  against  it  by  legislation.  Wit- 
ness the  unrepealed,  but  utterly  obsolete  laws  that 
crowd  the  statute-books  of  so  many  states.  Witness 
the  Statute  of  Frauds  which  the  courts  at  the  behest 
of  society  have  moulded  into  something  which  the 
legislators  of  the  time  of  Charles  I  would  find  "some- 
thing new  and  strange."  Witness,  if  you  please,  the 
constitution  of  the  United  States,  which  succeeding 
generations  of  judges  are  fearlessly  moulding  to  meet 
the  exigencies  of  a  later  day  and  of  new  conditions  in 
a  manner  which  it  is  not  my  intention  to  criticize,  but 
which  would  have  certainly  caused  amazement  to 
Jefferson  and  Madison,  and  probably  even  to  Hamil- 
ton himself. 

The  law,  then  is  fundamentally,  not  what  courts 
or  legislatures  or  constitutional  conventions  declare 
that  it  shall  be,  but  what  society  demands  that  it  shall 
be,  and  courts,  legislatures  and  conventions  are  but 
society's  instruments  of  expression.  This  is  what  Sir 
John  Powell  meant  when  he  said  in  Coggs  v.  Bernard, 
2  Ld.  Raymond  911.  "Nothing  is  law  that  is  not 
reason."     And  it  matters  little  who  has  said  it  was. 

Every  judicial  decision  in  England  and  America,  at 
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least  by  the  upper  courts,  has  two  aspects.  With  re- 
spect to  the  past  and  the  present  it  decides  the  con- 
troversies between  the  parties  before  it.  It  was  for 
this  purpose  alone  that  courts  were  organized;  such 
was  long  their  only  function;  such  remains  their  only 
function  in  the  jurisprudence  of  most  of  the  world. 
But  by  the  growth  of  the  English  doctrine  of  pre- 
cedent such  decision  now  has  the  additional  effect  of 
not  only  deciding  the  instant  controversy,  but  of  lay- 
ing down  the  rule  for  the  decision  of  all  future  like 
controversies.  That  this  is  essentially  the  making  of 
law,  so  far  as  it  can  be  made,  and  that  it  may  be  done 
indifferently  by  the  courts  or  the  legislature,  may  be 
made  very  evident  by  an  example  to  which  I  shall  re- 
cur again. 

A  question  which  has  never  been  passed  upon  in 
this  state  by  either  the  supreme  court  or  the  legisla- 
ture is  the  question  when  title  passes  as  between  ven- 
dor and  vendee  in  the  case  of  a  C.  0.  D.  shipment  of 
goods.  This  question  has  arisen  in  numerous  other 
jurisdictions,  and  has  been  variously  decided.  Upon 
reason  the  question  is  a  close  one.  Much  may  be  said 
in  favor  of  the  view  that  title  passes  upon  delivery  of 
the  goods  to  the  carrier  as  in  the  case  of  ordinary 
shipments.  Perhaps  quite  as  much  can  be  said  in 
favor  of  the  view  that  the  C.  0.  D.  direction  is  a  re- 
tention of  title  by  the  vendor  until  payment  shall  be 
made.  It  is  little  more  than  a  question  of  policy  as 
to  what  effect  shall  be  given  to  such  shipments.  Un- 
der modern  commercial  conditions  it  is  as  certain  as 
anything  can  be  that  such  a  question  will  at  someday 
reach  the  courts  of  this  state.  It  will  unless  the  leg- 
islature anticipates  such  emergency  by  a  legislative 
enactment;  this,  of  course,  it  is  perfectly  competent 
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for  the  legislature  to  do.  If,  however,  the  legislature 
does  not  do  so,  then  when  the  case  reaches  the  supreme 
court,  the  court  will  not  only  decide  the  controvei*sy 
before  it,  but  establish  the  rule  by  which  all  future 
controversies  of  the  same  nature  must  be  determined. 
Whether  the  court  or  the  legislature  first  &peak»  in 
the  matter  is,  so  far  as  the  effect  of  their  utterance  is 
concerned,  a  matter  of  the  most  perfect  indifference. 
Whether  we  choose  to  call  the  action  of  the  court  in 
establishing  the  rule  legislative,  or  the  act  of  the 
legislature  to  the  same  end  judicial,  it  is  one  and  the 
same  function,  alike  in  nature,  identical  in  effect,  and 
permanently  effective  only  in  so  far  as  it  is  rational. 

The  question  at  bottom,  then,  is  simply  this:  which 
of  them  is  best  qualified  to  express  society's  will?  This 
further  question  may  be  added:  shall  the  will  of 
society  with  respect  to  law  be  expressed  only  when 
concrete  cases  arise  requiring  the  application  of  the 
principle,  and  shall  it  be  expressed  in  connection  with 
the  disposition  of  such  concrete  cases? 

I  consider  the  arguments  against  legislative  declara- 
tion of  the  law  in  the  order  in  which  I  have  mentioned 
them. 

1.  The  objection  that  judges  are  peculiarly  well 
qualified  to  state  the  rules  and  to  superintend  and 
direct  the  evolution  of  the  law%  while  members  of 
legislative  bodies  have  neither  the  independence  noe 
the  habits  of  thought  to  examine  well,  and  decide 
soundly,  the  principles  of  justice  on  which  the  per- 
manent rules  of  human  conduct  should  rest. 

This  objection  would  have  to  be  considered  well 
taken  if  we  admit  two  things.  (1)  That  it  is  the 
function  of  the  declarers  of  law  to  decide  the  prin- 
ciples of  justice  on  which   the  permanent  rules    of 
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human  conduct  should  rest.  (2)  If  judges  could  enter 
upon  the  discharge  of  such  duties  under  as  favorable 
auspices  as  the  members  of  legislative  bodies.  But  I 
maintain  that  neither  of  these  things  is  true. 

The  law  being  but  what  custom  has  decreed  and  so- 
ciety demands,  its  most  efficient  declarant  will  be,  not 
he  who  could  have  taught  society  better  customs,  and 
moulded  it  to  better  wishes,  but  rather  he  who  most 
sensitively  divines  and   accurately  reads  the  decree 
which  is  already  reached.     We  are  seeking,  not  for  an 
exhorter  or  a  reformer,  but  for  an  interpreter  and 
clairvoyant,  and  the    judge   possesses    no    peculiar 
qualifications  of  the  latter  sort.     The  very  world  in 
which  he  moves,  or  ought  to  move,  should  be  to  some 
extent  a  disqualiHcation  for  quick  interpretations  of 
society's  wish  and  need.    Charged  with  the  daily  re- 
curring duty  of  deciding  important  controversies,  and 
of  preserving  the  strictest  impartiality  between  the 
litigants  who  come  to  him  from  every  stratum  in  the 
social  wprld,  and  may  come  from  any  family,  corpora- 
tion or  society,  the  duties  of  his   high  office  require 
him  to  preserve  a  certain  aloofness  from  the  walks  of 
men.     He  is  all  the  better  judge  that  he  has  not 
mingled  with  men  in  all  their  controversies  and  ex- 
citements, partaken  of  their  passions,  and   been   in- 
fected with  their  frenzies.    Judges  have  at  all  times 
instinctively  felt  this,  and  been  to  a  considerable  ex- 
tent a  people  apart.    It  is  one  of  the  penalties  which 
attaches  to  their  position  and  their  duties  in  life.  But 
so  far  from  this  specially  qualifying  men  to  under- 
stand the  wishes  of  soriety,  to  perceive  its  flaccid  cus- 
toms hardening  into  rigidity,  and  to  grasp  the  force 
and  meaning  of  popular  movements,  it  must  distinctly 
disqualify  them  from  so  doing.    That  it  does  so  is, 
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as  I  have  admitted,  no  hindrance;  it  is  a  distinct 
advantage,  if  not  a  necessity,  in  the  performance  of 
their  judicial  functions  proper.  It  only  becomes  a 
disadvantage  when  they  are  called  upon  ry  the  doc- 
trine of  precedent  to  exercise  legislative  functions. 
Can  it  be  supposed  that  if  the  common  law  judges  had 
had  any  conception  of  the  force  of  popular  move- 
ments of  the  evolution  and  necessities  of  society  and 
business,  that  they  would  have  insisted  that  all  legal 
business  should  flow  in  the  narrow  grooves  channeled 
out  by  preceding  generations  until  the  very  existence 
longer  of  society  became  impossible  without  the  es- 
tablishment of  that  great  excresence  upon  the  body 
of  Knglish  jurisprudence  known  as  the  courts  of 
equity?  The  courts  of  equity  and  the  great  body  of 
law  known  as  equity  jurisprudence  stand  as  a  per- 
petual monument  to  the  incapacity  of  the  ancient 
judges  as  legislators;  and  if,  in  most  jurisdictions,  the 
anomaly  of  independence  and  conflicting  courts,  pro- 
ceeding in  different  manners,  in  different  ways,  and 
according  to  more  or  less  conflicting  principles,  has 
disappeared,  it  is  because  legislative  bodies,  properly 
so  called,  have  in  the  exercise  of  a  wisdom  which  the 
judges  were  never  able  to  compass,  destroyed  the  an- 
omaly. That  the  judiciary  constitutes  a  superior  body 
of  men,  to  whom,  or  to  men  like  whom,  many  of  the 
interests  of  society  niight  be  advantageously  conflded, 
is  one  of  the  glorious  traditions  of  our  profession,  but 
no  man  is  everything,  and  the  qualities  which  make 
men  great  as  judges  may  make  them  poor  as  legis- 
lators. 

On  the  other  hand  the  criticism  which  is  made  of  pro- 
fessedly legislative  bodies  with  which  we  are  now  con- 
cerned is,  in  the  language  of  the  paper  I  am  now  con- 
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sidering,  that  they  "have  neither  the  independence 
nor  the  habits  of  thought  to  examine  well,  and  decide 
soundly  the  principles  of  justice  on  which  the  perma- 
nent rules  of  human  conduct  should  rest."  This  may 
all  be  conceded,  and  yet  it  be  maintained  that  they  are 
the  best  interpreters  of  the  people's  will  and  accurate 
exponents  of  settled  customs.  The  idea  that  they  are 
unfit,  and  judges  fit,  proceeds  from  the  idea,  true 
enough  in  theory  perhaps,  but  falsified  by  a  thousand 
years  of  experience,  that  it  is  their  function  to  impose 
upon  society  what  is  best  for  it,  rather  than  to  simply 
register  the  antecedent  determination  of  society.  For 
the  latter  purpose  members  of  legislative  bodies, 
elected  at  frequent  intervals,  by  virtue  of  their  posi- 
tions, not  only  unremoved  from  the  popular  touch, 
but  peculiarly  subject  to  it,  possess  facilities  for  ac- 
curately determining  the  public  wish,  for  guaging  the 
strength  of  currents  and  counter-currents,  such  s&  are 
possessed  by  perhaps  no  other  class  of  the  com- 
munity. 

But  if  all  this  were  not  so,  if  judges  rather  than 
professed  legislators  were  the  persons  w^hose  course  of 
life,  associations  and  other  duties  marked  them  out 
as  peculiarly  qualified  for  the  work  of  legislation,  yet 
I  maintain  that  the  circumstances  under  which  a 
court  establishes  a  precedent,  or  legislates,  restricted 
as  all  such  legislation  is  to  the  time  when  cases  are 
before  them  for  decision,  and  to  the  point  involved  in 
such  decision,  are  incompatible  with  the  best  sort  of 
legislation.  The  legislation  is  derived  from  the  de- 
cision itself.  It  is  never  competent  for  the  court  to 
say,  "The  case  before  us  is  decided  for  the  plaintiff, 
but  for  the  future,  all  similar  cases  should  be  decided 
for  the  defendant."    Each  pronouncement  is  uniform. 
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"The  case  before  us  having  been  decided  for  the  plain- 
tiff, in  the  future  all  similar  cases  must  be  decided  for 
the  plaintiff." 

I  have  no  doubt  that  I  shall  awaken  very  strong  dis- 
sent when  1  say  that  1  do  not  believe  that  this  method 
of  legislation  is  calculated  to  further  the  reasonable, 
consistent  and  dispassionate  development  of  the  law. 
I  am  familiar,  I  suppose,  with  the  arguments  upon  the 
other  side.  Certainly  I  have  heard  much  of  them,  and 
T  know  the  almost  insuperable  prejudice  that  prevails 
in  the  mind  of  the  English  and  American  lawyer  in 
favor  of  law  thus  established.  Both  sides  of  the  case, 
it  is  said,  have  been  presented,  and  all  views  argued 
with  a  zeal  and  earnestness  which  no  other  exigency 
could  call  into  being.  The  question  of  law  thus  pre- 
sented relates  to  a  concrete  fact,  so  that  its  practical 
bearings  cannot  be  lost  sight  of,  and  the  law  thus  be- 
comes a  mere  compendium  of  barren  idealities.  It  is 
true  that  under  this  system  the  English  and  American 
law  has  become  what  it  is,  and  to  many  it  seems  per- 
haps inseparable  from  the  very  notion  of  law.  We 
can  scarcely  realize  that  for  the  greater  part  of  the 
human  race  the  law  is  not  thus  settled,  and  never  has 
been.  Yet  such  is  the  fact,  and  such  fact  shows, 
if  any  demonstra-ion  were  necessary,  that  there  is 
nothing  inherent  necessary  in  the  method  of  deter- 
mining the  law  by  the  precedent  of  decided  cases. 

While  I  am  ready  to  admit  many  of  the  claims  to 
advantage  in  this  method  of  determining  the  law,  yet 
it  seems  to  me  that  it  is  subject  to  one  disadvantage 
which  more  than  outweighs  them  all.  General 
principles  of  the  law  become  infected  with  the  hard- 
ships and   misfortunes  of   particular  cases.    This  is 
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notoriously  so;  and  is  recognized  in  the  legal  proverb 
that  "hard  cases  make  bad  law."  I  believe  the  extent 
to  which  the  law  has  become  infected  from  this  source 
is  seldom  recognized.  Almogt  every  case  is  a  bard 
case.  The  hardness  is  but  a  matter  of  degree,  and 
when  a  very  hard  case  runs  up  against  a  very  soft 
heart,  it  requires  an  uncommonly  hard  head  to  with- 
stand the  effect. 

To  refer  to  a  subject  treated  of  in  the  paper  I  am 
discussing,  under  what  circumstances  has  the  law  of 
negligence  received  a  greater  development  in  the  last 
twenty  years  than  probably  in  all  preceding  legal 
history?  Under  the  circumstances  of  maimed,  bat- 
tered and  indigent  wretches  whose  wounds  and  tatters 
make  the  heart  bleed,  claiming  compensation  for 
their  injuries  for  the  most  part  from  immensely 
wealthy  corporations  in  whose  plethoric  treasuries  the 
satisfaction  of  any  one  claimant  would  make  a  scarcely 
perceptible  void.  Are  such  circumstances  as  these 
conducive  to  a  calm,  philosophical,  logical  and  really 
unbiased  and  cold-blooded  evolution  of  the  law  of 
negligence?  I  cannot  believe  it,  and  I  do  not  believe 
that  if  the  judges  of  this  country  had  met  in  conven- 
tion for  the  purpose  of  formulating  a  code  of  law  on 
the  subject  of  negligence  that  some  of  the  doctrines 
now  recognized  in  important  jurisdictions  would  have 
found  any  place  therein.  Of  one  thing  at  least  I  feel 
certain,  there  would  have  been  no  such  irreconcilable 
and  deplorable  conflict  among  them  as  now  unfortun- 
ately exists. 

To  revert  once  more  to  the  question  heretofore  cited 
as  an  illustration,  namely,  the  effect  of  a  C.  0.  D.  ship- 
ment in  passing  title,  the  leading  case  on  one  side  of 
this  question  came  before  the  supreme  court  of  Ver- 
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mont  on  appeal  from  a  conviction  for  three  hundred 
and  seven  offenses  against  the  prohibitory  liquor  law 
of  that  state.  The  minimum  punishment  for  these 
offences  was  twenty-five  years  and  seven  months  im- 
prisonment, and  fines  aggregating  six  thousand  one 
hundred  and  forty  dollars.  Was  this  situation  con- 
ducive to  the  calm  and  deliberate  determination  of 
the  question  whether  a  C.  0.  D.  shipment  from  White- 
hall, New  York,  to  Rutland,  Vermont,  took  effect  as  a 
sale  in  Whitehall  or  in  Rutland?  I  cannot  believe 
that  it  was,  yet  it  is  under  precisely  such  exigencies 
as  these  that  the  courts  do  their  legislation.  It  is  not 
surprising  that  there  are  conflicting  decisions.  The 
wonder  is  that  there  are  not  more  of  them. 

More  or  less  involved  in  what  has  been  said  hereto- 
fore is  the  second  objection  to  legislative  declaration 
of  the  law,  namely,  that  legislators  are  subject  to 
popular  influences  of  a  more  or  less  temporary  nature, 
and  that  legislative  law  will,  therefore,  be  unsound 
law,  in  that  its  parts  will  have  no  logical  connection, 
and  unjust  law  in  that  it  voices  the  temporary  pre- 
judices or  passions  of  classes.  That  is  to  assert  that 
it  will  voice,  not  the  popular  will,  permanent  and 
matured,  but  popular  passions. 

That  all  men  are  more  or  less  subject  to  popular  in- 
fluences, are  more  or  less  illogical,  and  more  or  less 
likely  to  defer  to  the  noisy  and  insistent  demands  of 
those  who  make  their  organized  wishes  reverberate 
through  the  public  press,  and  upon  the  hustings,  is 
unfortunately  true.  That  judges  are  in  some  respects 
exceptionally  independent  of  such  influences  may  also 
be  admitted.  But  the  question  is  after  all  which  class 
of  man  with  respect  to  the  rational  law  is  likely  to  be 
less  influenced,  and  in  this  respect  I  maintain  that 
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judges  enjoy  no  particular  advantage  over  legislators. 
In  what  respect,  pray,  where  the  responsibility  is 
actually  upon  them,  have  legislatures  yielded  to  the 
popular  demands  for  innovation  upon  judicial  law  to 
any  prejudicial  extent?  The  only  two  instances 
cited  by  Judge  Greene  are  with  respect  to  the  law  of 
negligence  and  to  the  law  of  injunctions.  With  re- 
spect to  these  matters  the  complaint  is  not  that  any- 
thing prejudicial  to  rational  law  has  been  done,  but  that 
it  is  anticipated  that  if  the  legislatures  act  something 
prejudicial  will  be  done.  "There  is  a  steady  effort,"  says 
the  author,  "to  distinguish  these  unpopular  employers 
them  others  by  subjecting  them  to  peculiar  rules  of  neg- 
ligence; as  to  them  it  is  proposed  to  change  the  rules  of 
co-employment,  contributory  negligence,  and  assump- 
tion of  risk."  While  with  respect  to  injunctions  the 
complaint  is  that  "a  bill  materially  restricting  the  use 
of  injunctions  in  federal  courts  in  strike  cases  once 
passed  the  House  of  Representatives  almost  unani- 
mously, and  such  a  bill  is  again  pending  there.  .  .  . 
There  is  always  the  possibility  at  least  that  legislators 
will  do  what  public  opinion  appears  to  favor,  without 
examining  closely  either  the  generality  or  the  justice 
of  the  opinion."  Of  course  there  is  such  a  possibility, 
but  is  there  no  possibility  that  courts  will  dfo  the  same 
thing,  and  is  it  not  a  question  of  balance  of  possibili- 
ties. Lawyers  may  not  be  prepared  to  accede  to  Mr. 
Dooley's  remark  made  after  the  insular  decisions,  that 
whether  the  constitution  follows  the  flag  or  not,  the 
supreme  court  follows  the  elections.  And  while  1 
would  sooner  trust  individual  judges  than  individual 
legislators  to  withstand  this  temptation,  yet  1  am  in- 
clined to  think  the  teaching  of  history  to  be  that  leg- 
islative bodies  as  a  whole,  when  all  responsibilities 
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upon  them  are  realized,  are  quite  as  likely  to  distin- 
guish the  passing  and  temporary  whims  of  society 
from  its  permanent  wishes  as  the  courts. 

With  respect  to  negligence  as  a  defense  in  personal 
injury  cases,  and  with  respect  to  the  beneficence  of 
the  writ  of  injunction,  and  the  desirability  of  retain- 
ing it  in  substantially  unmutilated  form,  I  would  wish 
to  be  understood  as  agreeing  perfectly  with  the  author 
of  the  paper.  But  certainly  such  innovations  as  have 
been  made  in  the  law  of  negligence  (and  in  some 
jurisdictions  they  have  been  extraordinary,  and  in  the 
direction  deprecated  by  the  author)  have  been  made 
by  the  courts  rather  than  by  the  legislatures,  while 
the  law  of  injunctions  still  remains  substantially  un- 
tpuched  by  legislative  assault.  I  venture  to  think 
t.hat  the  House  of  Representatives,  which  passed  the 
law  abolishing  the  right  to  the  writ  in  cases  of  strikes, 
wpuld  never  have  done  so  had  it  not  felt  assured  that 
it  would  be  defeated  in  the  Senate,  and  vetoed  at  the 
White  House.  Legislators  are  not  above  trying  to 
earn  capital  with  the  clamorous  classes  of  their  con- 
stituents, when  it  can  be  done  without  serious  injury 
to  the  state  or  nation.  But  certainly  it  is  a  remark- 
a))le  tribute  to  the  conservatism  and  stability  of  leg- 
islative thought  and  character  in  the  aggregate  that 
in  spite  of  all  the  demands  of  demagogues,  and  the  reso- 
lutions of  labor  unions  and  mobs,  there  has  as  yet 
been  no  actual  legislative  invasion  of  the  right  of  in- 
junction. On  the  other  hand,  I  have  never  heard  the 
use  of  injunctions  in  strike  cases  more  severely  criti- 
cised than  by  the  chief  justice  of  the  court  of  equity 
in  a  neighboring  state. 

The  fear,  then,  is  not  of  any  actual  accomplished 
unwise  legislative  encroachment  upon  the  rational 
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law;  there  is  an  apprehension  merely,  not  justified  by 
anything  that  has  yet  occurred,  and  if  I  read  the  signs 
of  the  times  correctly,  not  likely  to  be  justified  by  any- 
thing that  will  soon  occur.  But  if  I  am  mistaken 
about  this,  if  the  next  legislature  should  abolish  the 
defense  of  contributory  negligence,  and  wipe  out  the 
writ  of  injunction,  does  it  furnish  any  valid  argument 
against  the  declaration  by  legislatures  of  the  rational 
law  in  cases  not  influenced  by  [public  passion  or  pre- 
judice? If  the  legislature  makes  the  assaults  I  have 
mentioned  upon  the  rational  law,  it  will  not  be  be- 
cause it  has  codified  and  adopted  the  negotiable  in- 
struments law,  nor  will  it  refuse  to  alter  the  law  of 
negligence  if  it  be  so  minded,  because  it  has  never 
passed  a  law  defining  partnership,  and  the  rights  and 
liabilities  that  flow  from  that  relation.  We  cannot 
prevent  the  legislature  from  exercising  its  omnipo- 
tence in  foolish  ways  by  carefully  abstaining  from 
asking  it  to  exercise  it  in  wise  ways:  If  popular 
prejudices  and  passions  obtain  a  foothold  there,  they 
will  find  an  expression  which  we  shall  never  be  able 
to  prevent  by  saying  that  we  disapprove  of  their  doing 
anything  good  or  bad,  and  insisting  that  because  we 
are  afraid  they  will  do  something  bad,  we  have  never 
asked  them  to  do  anything  good. 

The  consideration,  therefore,  of  the  possibiliiies  of 
unwise  action  in  matters  lying  within  the  domain  of 
politics  can  have  no  weight  upon  the  question  we  are 
considering.  To  put  the  question  in  its  very  lowest 
terms, and  simplest  possible  manner,  that  question  is 
this:  should  the  legislature  declare  the  effect  of  a  C. 
0.  D.  shipment  of  goods  with  respect  to  the  title,  or 
should  it  be  left  to  the  court  to  determine.  The 
immemorial  custom  of  the  English  law  until  within 
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at  most  the  last  fifty  years  has  been  to  leave  it  to  the 
courts.  By  that  method  the  vast  body  of  law  has  been 
built  up  which  is  our  heritage,  and  our  pride.  It  has 
not  always  been  consistent,  and  has  not  always  been 
logical,  but  nothing  human  is  perfect,  and  I  suppose 
it  would  be  idle  to  claim  before  a  body  of  American 
lawyers  that  the  law  thus  derived  is  not  as  nearly 
perfect  as  any  human  institution  is  likely  to  be.  Of 
course  it  has  always  had  the  obvious  inconvenience  of 
compelling  everybody  to  rest  in  ignorance  of  the  law 
until  the  particular  case  arose  which  required  its  ap- 
plication. Under  it  the  people  of  Wisconsin  may 
n^ver  know  what  are  their  legal  rights  under  a  C.  0.  D. 
shipment  until  some  thirsty  citizen  of  Milwaukee 
shall  have  had  a  jug  of  whisky  shipped  to  him  from 
Chicago,  and  the  Chicago  dealer  shall  have  been  pro- 
secuted for  selling  liquor  in  Milwaukee  without  a 
license.  Until  this  happens  no  court  can,  of  course, 
pronounce  upon  it,  and  it  is  said  that  no  legislature 
ought  to. 

But  if  we  pass  over  this  inconvenience  as  unworthy 
of  serious  consideration,  there  remains  another  cir- 
cumstance to  which  it  seems  to  me  the  author  does 
not  give  sufficient  weight,  and  which  makes  the  ques- 
tion very  different  from  what  it  has  ever  before  been 
in  the  world's  existence.  I  refer  to  the  enormous  in- 
crease in  the  number  of  precedents  in  independent 
jurisdictions.  From  this  result  two  consequences,  not 
seriously  felt  in  the  earlier  stages  of  the  history  of  the 
common  law,  namely,  the  enormous  practical  diffi- 
culty of  examining  all  the  precedents,  and  the  in- 
creasing probability  that  they  will  not  be  in  harmony. 
Whatever  the  law  is,  two  things  ought  to  be  true  of 
it;  first,  it  ought  to  be  capable  of  being  found  out; 
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second,  the  amount  of  labor  required  for  finding  it 
out  should  be  reduced  as  far  as  possible.  Under  the 
present  system  neither  of  these  desiderata  exist. 
There  are  in  America  alone  over  six  thousand  volumes 
of  decisions  of  fifty  or  sixty  different  tribunals,  and 
these  are  being  added  to  at  the  rate  of  from  one  to 
two  hundred  volumes  per  annum.  The  common  law 
is  being  further  developed,  illustrated,  and  made  l)y 
the  courts  of  Great  Britain  and  all  her  wide-spread 
colonies.  The  number  of  volumes  of  precedents  that 
these  add  every  year  to  the  common  law,  I  have  not 
attempted  to  compute,  but  it  is  cert>ainly  appalling;. 
The  shelves  of  our  libraries  groan  under  them,  and 
the  lawyers  are  being  driven  out  of  their  offices  by 
their  books. 

An  advertisement  of  a  recent  encyclopedia  of  law 
boasts  that  it  has  eight  thousand  five  hundred  and  tif ty- 
nine  citations  on  the  subject  of  adverse  possession, 
while  its  leading  competitor  has  only  a  paltry  four 
thousand  nine  hundred  and  ninety-nine.  On  the  sub- 
ject of  abatement  and  revival  it  has  five  thousand  and 
fifteen,  and  on  appeal  and  error  forty-seven  thousand. 
Amid  this  bog  of  precedents  the  lawyer  of  today  must 
stumble,  groping  earnestly,  but  often  vainly,  for  a  clue 
which  shall  lead  him  to  the  truth.  Ttis  probable  that 
the  number  of  citations  on  the  one  subject  of  appeal 
and  error  in  this  encyclopedia  is  greater  than  the  real 
number  of  precedents  on  all  legal  subjects  in  existence 
a  century  ago;  but  the  mad  race  of  precedents  is  only 
begun,  and  will  of  course  increase  in  the  future  in  an 
ascending  ratio,  until  in  the  near  future  they  will  be 
counted  by  the  tens  and  the  hundreds  of  thousands  or 
millions. 

That  the  lawyer  desiring  to  advise  his  client  as  to 
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some  simple,  readily  forseeable  question  of  law  should 
be  obliged  to  consult  hundreds  of  volumes,  and  thous- 
ands of  precedents,  perhaps  only  at  the  end  to  find 
that  there  is  a  hopeless  division  of  authority,  and  that 
he  knew  just  as  much  about  it  in  the  beginning  as  at 
the  end,  is  certainly  a  situation  so  serious  as  to  de- 
mand some  remedy,  if  any  be  possible.  Certainly  one 
is  possible.  The  old  doctrine  of  precedent  is,  as  I  have 
stated,  and  as  is  well  know,  an  English  doctrine.  De- 
cided cases  have  no  weight,  or  very  little,  in  all  that 
vast  body  of  law  depending  upon  the  Koman.  The 
French  code  goes  so  far  as  to  specifically  inhibit  the 
judges  from  laying  down  rules  for  the  future.  Prob- 
ably it  is  too  much  to  expect  that  English  and  Amer- 
ican lawyers,  with  their  education,  and  their  inherited 
opinions  as  to  force  of  precedent,  will  ever  consent  to 
the  adandonment  of  precedent  as  a  source  of 
law.  I  believe  myself  that  it  might  be  advan- 
tngeously  done,  but  I  am  not  sanguine  of  mak- 
ing converts.  But  what  can  be  done,  and  what 
it  seems  to  me  must  be  done  is  to  wipe  the  slate, 
at  least  to  a  certain  extent,  and  have  a  new  starting 
point.  The  negotiable  instruments  law,  as  generally 
adopted,  has  rendered  obsolete  a  vast  amount  of  pie- 
cedents.  It  will  itself  no  doubt  give  rise  to  new  j)re- 
cedents,  which  in  their  turn  accumulate,  until  some 
later  generation  enacts  into  legislation  what  it  ap- 
proves, and  wipes  the  slate  again.  The  criticisms  that 
this  law  has  met  have  been  nothing  more  than  verbal 
and  insignificant.  It  has  been  a  Godsend  to  the  law- 
yer. That  the  same  thing  can  be  equally  well  done 
with  reference  to  many  other  branches  of  the  law  ad- 
mits of  no  doubt.  In  England  the  law  of  sales,  of 
partnership,  of  companies,  has  been  so  codified,  with 


Digitized  by  VjOOQIC 


490  Wisconsin  State  Bar  Association 

excellent  results,  and,  so  far  as  I  know,  no  complaints. 
The  law  of  bailments,  the  law  of  carriers,  the  law  of 
contracts,  and  of  agency,  to  mention  only  a  few  sub- 
jects, is  equally  capable  of  formulation  and  definite 
statement.  The  formulation  should,  like  the  law  of 
negotiable  instruments,  be  most  carefnlly  done,  and 
considered,  and  only  adopted  after  an  amount  of  de- 
liberation that  would  preclude  all  the  mistakes  and 
omissions  that  inhere  in  things  hastily  and  impetu- 
ously done. 

.  I  do  not  enter  upon  the  question,  whether,  as  pro- 
posed by  Mr.  David  Dudley  Field,  the  whole  body  of 
civil  law  should  be  codified  or  not.  It  is  unnecessary 
for  me  to  go  to  that  extent.  I  combat  merely  the  con- 
tention that  judge-made  law  is  of  such  peculiar  sanc- 
tity, peculiar  harmony,  consistency  and  logical  and 
moral  worth  that  it  is  sacrilegious  to  touch  it  in  any 
respect.  Something  must  be  done  to  relieve  the  law- 
yer from  the  incubus  of  decisions  that  fall  from  our 
modern  printing  presses  by  the  thousands  of  tons  with 
each  recurring  year.  Every  little  will  help  him,  and 
it  seems  to  me  that  it  is  the  duty  of  the  bar  to  encour- 
age, guide,  direct  and  control  what  is  bound  to  be  an 
irresistable  impulse  of  self  preservation. 
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LEGISLATION   AFFECTING   UNWRITTEN  LAW. 


BY   CHARLES    QUARLES. 


Mr.  President  and  Gentlemen  of  the  Bar  Association: 

I  shall  not  attempt  to  go  over  the  ground  so  com- 
pletely covered  by  Mr.  Greene,  your  late  President,  in 
the  clear  and  able  address  presented  by  him  at  your 
last  annual  meeting.  His  address  seemed  to  meet  arid 
refute  the  claims  of  the  codifiers  as  to  the  superiority 
of  enacted  law  over  evolved  law. 

There  is  one  proposition,  however,  which  lies  at  the 
root  of  the  matter  which  cannot  be  too  often  insisted 
upon. 

Our  system  of  common  law  and  equity  is  based  upon 
the  principle,  audi  alteram  partem.  Under  this  system, 
it  is  fundamental,  admitting  of  no  exception,  that  no 
proposition  of  law  can  be  declared  until  it  has  been 
fully  discussed  pro  and  con,  and  carefully  deliberated 
upon  after  such  discussion;  that  ex  patte  conclusions 
are  always  unsafe;  and  that  no  principle  can  be  es- 
tablished or  adopted,  until  the  reasons  for  and  against, 
have  been  exhaustively  investigated  and  presented 
by  advocates,  and  then  deliberately  considered  by  a 
trained  mind  in  the  light  so  adduced. 

The  codifier  proposes  to  substitute  ex  parte  judg- 
ment; and  instead  of  the  judgment  of  a  judicial  offi- 
cer, the  conclusion  of  some  doctrinaire,  or  more  prob- 
ably of  some  politician  out  of  a  job;  such  conclusion 
to  be  corrected  and  retined  through  that  "sick  man's 
dream,"  legislative  deliberation. 


Digitized  by  VjOOQIC 


494  Wisconsin  State  Bar  Association 

In  theory,  the  code  is  to  emanate  from  the  legisla- 
ture; but  in  practice  the  legislature  will  be  a  mere 
conduit. 

Lawyers  are  accustomed  to  the  presumptions  of  law 
indulged  in  by  the  courts  in  construing  statutes,  which 
presumptions  are, — first,  that  the  legislature  meant 
something;  second,  that  it  knew  what  it  meant;  third, 
that  it  expressed  its  meaning.  These  propositions  are 
established  for  the  court  by  presumption  of  law  for 
the  reason  that  they  could  not  be  established  as  facts; 
and  these  presumptions  are  in  the  category  of  faith  as 
defined  by  Mark  Twain, — "the  faculty  of  belie vin' 
things  you  know  ain't  so." 

I  do  not  intend  to  be  libellous.  The  members  of  an 
ordinary  legislature  may  be  estimable  men,  good  far- 
mers, good  dairymen,  kind  to  their  wives  and  children, 
may  never  put  sand  in  the  sugar  they  sell,  nor  use  a 
short  yard  stick.  .  But  they  have  neither  the  time,  in- 
clination nor  capacity  to  read  and  understand — much 
less  to  formulate — a  code. 

I  do  not  believe  that  the  most  enthusiastic  advocate 
of  codification  would  consent  for  a  moment  that  the 
legislature  itself  should  be  expected  or  permitted  to 
formulate  the  code.  Such  formulation  must  in  any 
event  be  entrusted  to  a  commission,  which  in  turn 
will,  as  to  different  departments  of  the  system,  be 
surely  dominated  by  single  minds — that  is,  no  portion 
of  the  code  will  be  the  product  of  joint  effort.  And 
no  matter  how  careful  the  collaboration,  the  result 
will  be  ex  parte. 

Codification  is  then,  opposed  to  the  genius  of  Eng- 
lish law,  and  violates  the  principle  which  underlies  it 
all,  and  which  constitutes  the  essential  excellence  of 
our  system. 
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I  have  not  been  favored  in  advance  with  the  views 
of  Professor  Smith,  and  cannot  therefore  reply  to  his 
arguments;  and  shall  content  myself  with  suggestions 
as  to  practical  results  to  be  anticipated. 

The  theory  upon  which  a  code  is  urged,  is  beyond 
any  criticism,  except  that  it  does  not  furnish  what 
the  scientists  would  call  a  working  hypothesis.  Origi- 
nally it  was  that  the  law  could  be  so  plainly  written, 
that  every  man  might  be  his  own  lawyer, — a  consum- 
mation devoutly  to  be  wished.  But  this  hope  has 
been  abandoned.  The  writer  in  Encyclopedia  Brit- 
tanica  admits  with  a  sigh,  that  "it  is  hopeless  to  think 
of  making  it  possible  for  every  man  to  be  his  own 
lawyer;"  but,  with  hope  springing  eternal  in  his  breast, 
he  continues,  "we  can  at  least  make  it  possible  for  a 
lawyer  to  know  the  whole  law." 

And  I  understand  that  this  is  the  hope  and  claim 
of  the  advocates  of  codification.  Is  this  hope  well 
founded?  Can  a  condition  be  brought  about,  so  that 
there  shall  no  longer  be  good  lawyers  and  bad  law- 
yers, thinkers  and  faineants,  but  only  lawyers  who 
may  look  in  the  book  and  see  what  the  law  is, — with 
push  buttons  to  open  the  book  at  the  appropriate 
place. 

To  bring  about  this  desirable  state  of  affairs,  we 
must  have  a  code  which  completely  states  the  law 
clearly  and  unambiguously,  and  which  states  the 
whole  law;  which  is  nx)t  only  compendious,  but  is  so 
condensed  as  to  be  practically  useful,  and  which  will 
cover  new  cases  presented  from  day  to  day  by  an  ever 
changing  civilization. 

The  Code  of  Manu  was  explicit  and  covered  the 
whole  law,  but  it  contained  100,000  verses.  It  was 
found  to  be  too  voluminous.    It  was  condensed  into 
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12,000  verses  by  Narada.  But  this  was  too  large  for 
practical  purposes,  and  the  Code  was  useless  until  it 
was  further  abridged  to  4,000  verses  by  Sumati, —  who 
gave  as  his  reason  for  the  successive  condensations, 
that  only  the  Gods  could  read  the  first,  and  the  priests 
alone  had  time  to  read  the  second. 

Indetiniteness  is  Scylla,  and  volume  is  Charybdis. 

But  the  object  to  be  attained  is  so  plainly  desirable 
that  I  w411  go  a  long  way  with  the  coditiers  to  bring 
about  a  state  of  affairs  which  will  make  it  possible  for 
a  few^  lawyers, —  say  our  circuit  judges, —  to  know  the 
w^hole  law;  while  the  rest  of  us* gather  in  fragments, 
here  and  there. 

To  do  this,  it  will  be  necessary  only  to  tind  a  man, 
or  three  men,  and  a  legislature  and  a  language  an- 
swering the  following  requirements: 

1.  A  man  with  the  following  qualifications: 
Complete  knowledge  of  all  the  law  and  of  all  of  the 

laws. 

Perfect  intellectual  honesty,  so  that  he  will  not  un- 
consciously seek  to  pervert  or  modify  the  law^  to  suit 
his  own  notions. 

Perfect  .moral  honesty,  so  that  he  will  not  con- 
sciously seek  this  result. 

With  time  and  strength  and  willingness  to  write 
down  what  he  knows,  and  possessing  perspicacity  and 
command  of  language,  such  that  what  he  writes  down 
will  be  so  clear  and  unambiguous  that  he  who  runs 
may  read,  and  the  wayfaring  man,  though  a  fool,  may 
not  err  therein. 

2.  A  legislature  that  will  enact  the  code  as  so  writ- 
ten. 

3.  A  language  whose  words  and  phrases  can  bear 
but  one  meaning,  with  that  one  apparent. 
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These  conditions  supplied,  we  may  construct  a  code 
expressing  the  law  as  it  was  yesterday  or  last  year. 

It  is  idle  for  us  to  indulge  the  fiction  that  law  is  a 
fixed  and  invariable  quantity.  Sir  Henry  Maine  points 
out  that  the  law  has  been  more  changed  by  decisions 
ofthecoui-ts  of  common  law  and  decisions  of  the 
courts  of  equity,  than  by  legislation;  and  that  chang- 
ing conditions  of  society  inevitably  demand  and 
effectuate  changes  in  the  law.  And  Huxley's  para- 
phrase of  the  old  Greek  philosopher's  remark  applies 
perfectly  to  the  lex  non  scripta:  "As  no. man  fording  a 
swift  stream  can  dip  his  foot  twice  in  the  same  water, 
so  no  man  can  with  exactness  affirm  of  anything  in 
the  sensible  world  that  it  is.  As  he  utters  the  words, 
nay,  as  he  thinks  them,  the  predicate  ceases  to  be  ap- 
plicable, the  present  has  become  the  past;  the  *4s" 
should  be  "was." 

Deuteronomy  was  a  complete  code;  but  lean  find 
nothing  in  it  about  the  Standard  Oil  Company.  The 
code  of  Hammurabi  (2250  B.  C.)  is  silent  on  the  sub- 
ject of  railroad  rates;  and  the  Twelve  Tables  do  not 
even  refer  to  exclusive  franchises  of  the  gas  com- 
panies. 

Sir  Henry  Maine  points  out  that  codification  ends 
spontaneous  growth  of  the  law;  all  additions  must  be 
by  way  of  accretions.  You  no  longer  have  one 
system. 

No  code  can  be  all-comprehensive.  It  cannot  even 
cover  all  existing  law  as  applied  to  present  conditions. 
Much  less  can  it  comprehend  the  "undiscovered  ocean" 
of  conditions  which  the  future  holds. 

Hence  all  the  modern  codes  have  attempted  to  in- 
troduce flexibility.     The  Code  Napoleon  provides  that 

84 
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where  the  code  is  silent,  decisions  must  be  made  upon 
rules  deduced  from  the  following  sources: 

1.  Natural  equity  and  natural  law. 

2.  Roman  law. 

3.  Ancient  customs. 

4.  Usages,  examples,  decisions,  jurisprudence. 

5.  Common  right. 

6.  General  principles,  maxims,  doctrine  and  science. 
The  Civil  Code  of    Louisiana  (1808)  provides  as 

follows:  *'In  civil  matters  where  there  is  no  express 
law,  the  judge  is  bound  to  proceed  and  decide  accord- 
ing to  equity.  To  decide  equitably,  an  appeal  is  to  be 
made  to  natural  law  and  reason,  or  received  usages 
where  positive  law  is  silent." 

In  harmony  will  surely  follow.  New  cloth  will  be 
continually  put  into  an  old  garment.  The  fixed  rules 
of  the  code  will  be  swaddling  clothes  upon  the  courtis. 
A  great  thinker  said  that  under  a  code,  civilization 
did  not  expand  the  law,  but  the  law  restricted  civili- 
zation. 

Another  practical  objection  lies  in  human  nature. 
No  man  can  be  found,  to  whom  the  duty  of  codifying 
the  law  could  be  entrusted,  who  would  not  have  very 
decided  opinions  as  to  what  the  law  ought  to  be;  and 
the  moment  he  ran  against  decisions  which  conflicted 
with  his  ideas,  either  his  predilections  would  have  to 
give  way.  or  the  decisions  must  yield.  The  result  is 
evident.  The  man  would  start  in  as  a  codifier  and 
would  speedily  develop  into  a  reformer.  He  would 
conceive  it  his  duty  jus  dare  and  not  jus  dicere.  The 
result  would  be,  not  the  law  as  it  was,  but  as  the  cod- 
ifier thought  it  ought  to  be.  And  this  departure  would 
be  impossible  of  correction.  The  legislature  would  be 
incapable  of  correcting  it,  and  too  indolent  to  even 
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ascertain  where  it  needed  correction;  and  probably  no 
member  of  the  bar  would  take  the  time,  even  if  the 
code  were  submitted  to  him  before  adoption,  to  read 
it  through — much  less  to  go  through  it  carefully  with 
a  view  to  correction. 

The  personal  feelings  of  the  reviser  or  codifier  gets 
into  the  work  as  inevitably  and  certainly  as  King 
Charles  got  into  Mr.  Dick's  memorial.  This  was  man- 
fest  in  ancient  times  in  the  Code  of  Manu,  which  is 
said  not  to  set  forth  the  law  as  it  was,  but  the  law  as 
certain  Brahmins  thought  it  ought  to  be;  and  it  ap-* 
pears  today  in  every  codification,  revision  and  text 
book  and  even  in  many  digests. 

It  is  well-nigh  impossible  to  set  out  in  rigid  type  the 
law  as  it  has  been  declared  by  the  courts.  These  de- 
cisions are  mere  interpretations  and  applications  of 
general  principles — rather  illustrating  than  declaring 
the  law.  They  are  what  Emerson  calls  "principles 
shining  on  facts,"  and  so,  as  he  says,  becoming  visible 
to  ordinary  minds.  But  in  too  many  instances  the 
principle  is  but  dimly  visible,  or  at  least  is  but  vaguely 
defined.  Little  good  can  come  from  an  attempt  to 
formulate  and  make  rigid  the  principles  deduced  from 
the  precedents  by  men  not  having  the  benefit  of  argu- 
ment. 

Again,  practical  difficulties  lie  in  the  facts  that  no 
one  mind  can  be  found  to  do  the  whole  work;  that  if 
the  work  is  divided,  it  will  be  uneven  and  full  of  in* 
consistencies;  that  there  will  be  everywhere  confiict 
and  confusion;  that  there  will  be  incoherence,  incon- 
gruity and  dangerous  error  arising  from  lack  of  care 
and  insight,  which  can  be  brought  to  bear  upon  the 
work  only  by  debate  between  real  antagonists;  and 
that  the  work  when  completed  will  be  either  a  digest 
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or  a  text  book.  If  the  work  goes  beyoDd  the  decisions 
of  our  court,  it  is  a  text  book  written  by  men  who 
could  have  but  a  small  portion  of  the  whole  body  of 
the  law  before  them.  If  it  is  restricted  to  the  decis- 
ions of  our  courts,  it  is  incomplete;  and  in  either  event 
it  will  inevitably  contain  secret  changes  of  the  law, — 
interpolations  dictated  by  the  predilections  or  idiosyn- 
cracies  of  the  revisers. 

The  practical  workings  of  codes  have  not  been  all 
that  was  hoped  for.  When  we  find  the  latest  addition 
to  legal  literature  to  be  ten  large  volumes  devoted  to 
the  definitions  of  words  and  phrases  as  made  by  the 
courts,  one  reason  for  this  is  clear.  Such  is  the  un- 
certainty of  language,  that  no  matter  how  many  defi- 
nitions your  code  may  contain,  the  courts  must  again 
define  your  definitions. 

In  the  fifties  our  code  of  practice  and  pleading  was 
evolved,  to  the  end  that  every  man  might  conduct  his 
own  cause.  The  numerous  volumes  of  decisions  upon 
this  code,  afford  a  striking  commentary  upon  the 
ability  of  lawyers  to  ascertain  what  they  want  to  say, 
and  then  express  it. 

Ever  since  1849  the  law  of  estates  and  uses  and 
trusts  and  powers  has  been  codified  in  Wisconsin;  and 
the  work  of  codification  was  admirably  done,  by 
earnest  men,  who  had  time  to  devote  to  the  scheme, 
and  brought  to  bear  upon  it  judgment  and  intellectual 
and  moral  honesty.  Every  lawyer,  therefore,  since 
that  time  has  been  inexcusable  if  he  failed  to  know 
all  of  the  law  on  these  subjects.  Yet,  I  remember  a 
case  only  a  few  years  ago,  where  seven  learned  coun- 
sel appeared  before  the  supreme  court  of  this  state  in 
an  endeavor  to  elicit  the  meaning  of  sections  2038 
and  2039,  touching  perpetuities.     Each  of  the  seven 
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counsel  knew  all  of  the  law  on  the  subject,  but  no  two 
of  them  knew  it  the  same  way.  The  court  knew  all 
of  the  law  on  the  subject,  but  one  knew  it  differently 
from  the  other  four. 

It  may  be  that  after  reading  these  sections  and  the 
case  of 

Becker  v.  Chester,  115  Wis.  90;  and 
Danforth  v.  Oshkosh,  119  Wis.  262, 
and  other  subsequent  cases,  some  lawyer  can  now  be 
found  who  knows  all  the  law  on  this  subject;  but  this 
is,  to  say  the  least,  doubtful. 

The  strongest  argument  for  codification  is  found  in 
the  enormous  increase  of  legal  literature  and  the 
multiplicity  of  opinion  being  printed  from  day  to 
day. 

But  the  majority  of  the  general  principles  of  the 
law  have  been  settled  by  our  own  court,  and  applica- 
tion has  been  made  of  most  of  these  principles  in  our 
own  jurisdiction.  These  decisions  will  be  made  ac- 
cessible. It  does  not  help  but  hinders  our  court,  in 
any  such  cases,  to  have  numerous  citations  submitted 
from  the  New  York  Supplement,  or  from  the  Cincin- 
nati Court  of  Common  Pleas.  As  I  understand  from 
the  address  of  certain  of  our  supreme  jndges  at  the 
Milwaukee  Bar  Association  dinner,  it  is  always  the 
other  justices  who  look  up  all  these  citations.  I  have 
been  met  with  solid  pages  of  citations  in  the  briefs  of 
opposing  counsel.  Their  clients  were  doubtless  charged 
for  the  time  consumed  in  amassing  these  authorities. 
But  it  is  certain  that  my  clients  were  not,  and  the 
opinions  subsequently  rendered,  justified  that  omis- 
sion. 

Over  two  hundred  years  ago,  Dean  Swift  stood  ap- 
palled over  the  condition  that  now  seems  so  terrible  to 
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us.  He  says:  **lf  books  and  laws  continue  to  increase 
as  they  have  done  for  fifty  years  past,  I  am  in  some 
concern  for  future  ages,  how  any  man  will  be  learned, 
or  any  man  a  lawyer." 

Really  the  condition  is  no  worse  to  day  than  it  was 
in  17(K>  when  Swift  experienced  this  concern.  Other 
causes  make  it  necessary  for  lawyers  today  to  be 
specialists.  And  under  present  conditions,  lawerscan 
readily  reason  out  conclusions  in  harmony  with  the 
body  of  the  law^;  which  seems  to  be  better  than  to 
compel  them  to  take  as  conclusive  ill-digested  rules 
which  are  rigid,  and  which  will  become  out  of  harmony 
with  reason,  even  if  they  are  not  so  when  framed. 

The  only  practicable  suggestions  which  have  been 
made  are  to  prohibit  counsel  from  citing  more  than 
five  authorities  to  support  a  self-evident  proposition; 
and  ten  cases  on  a  doubtful  one;  and  to  put  the 
judges'  typewriters  in  the  hands  of  judicious  cus- 
todians, w^ho  will  permit  them  to  be  used  on  important 
questions,  and  then  only  in  moderation. 
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CONSTITUTION. 


NAME. 

Section  1.  The  Association  shall  be  called  "The 
State  Bar  Association  of  Wisconsin." 

OBJECT. 

Section  2.  The  object  of  the  Association  is  to  a  main- 
tain the  honor  and  dignity,  and  to  increase  the  useful- 
ness and  influence  of  the  profession  of  the  law. 

MEMBERSHIP. 

Section  3.  The  members  of  the  legal  profession  in 
this  state  whose  names  shall  within  sixty  days  be  sub- 
scribed to  the  roll  of  membership,  are  hereby  declared 
to  be  members  of  this  Association. 

Any  member  of  the  profession  in  good  standing, 
practising  in  this  state,  may  become  a  member  by  a 
vote  of  the  Associotion,  as  hereinafter  prescribed,  on 
signing  the  said  roll  and  paying  the  prescribed  admis- 
sion fee.  By-laws  regulating  the  admission  of  mem- 
bers may  be  adopted. 

Section  4.  The  judges  of  the  several  courts  of  rec- 
ord having  civil  or  criminal  jurisdiction  in  this  state 
and  of  the  United  States,  are  hereby  declared  to  be 
honorary  members  of  this  Association,  and  may  take 
part  in  all  its  deliberations  on  general  subjects.  Non- 
resident members  of  the  profession  may  be  elected 
honorary  members  with  like  privileges. 

REPRESENTATION   BY   PROXY. 

Section  5.  Any  member  in  good  standing,  who  is 
unable  to  attend  any  meeting  of  this  Association,  may 
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be  represented  therein  by  proxy  duly  appointed  in 
writing,  such  proxy  being  a  member  of  this  Associa- 
tion, and  a  resident  of  the  judicial  circuit  of  the  mem- 
ber appointing  him.  i 

Section  6.  The  officers  of  the  Association  shall  be 
a  President,  a  Vice-President  from  each  judicial  cir- 
cuit in  the  state,  a  Secretary,  a  Treasurer,  and  an  Ex- 
ecutive Committee,  consisting  of  the  President,  Secre- 
tary and  Treasurer,  and  the  Chairman  of  each  standing 
Committee.  All  of  said  officers,  except  the  Executive 
Committee,  shall  be  elected  for  one  year  and  until 
their  successors  are  elected.  At  the  meeting  of  the 
Association  at  which  this  provision  shall  be  adopted 
there  shall  be  elected  two  members  of  the  Executive 
Committee  for  one  year,  two  for  two  years,  and  two 
for  three  years,  and  thereafter  two  members  of  such 
committee  shall  be  elected  annually  for  three  years. 
The  standing  committee  of  which  each  member  of  the 
Executive  Committee  shall  be  chairman  shall  be  des- 
ignated at  the  time  of  his  election.  Vacancies  occur- 
ring in  the  office  of  Secretary,  Treasurer  or  Executive 
Committee,  shall  be  filled  by  appointment  by  the  Ex- 
ecutive Committee,  until  the  next  ensuing  annual 
meeting.  The  President  shall  be  the  Chairman  of  the 
Executive  Committee  and  the  Secretary  shall  be  the 
Secretary  of  such  committee. 

DUTIES   OF   EXECUTIVE   COMMITTEE. 

Section  7.  The  Executive  Committee  shall  conduct 
the  afEairs  of  the  Association  subject  to  the  constitu- 
tion, by-laws  and  rules  of  the  Association,  and  shall 
carry  out  all  resolutions  or  directions  of  the  Associa- 
tion. They  shall  have  power  to  make  by-laws  for  the 
government  of  the  Association,  its  officers  and  com- 
mittees in   all   matters;   but  such    by-laws   may   be 
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amended,  altered  or  repealed  by  the  Association  at 
any  meeting  thereof.  The  Association  may  also  adopt 
by-la W8,  and  no  by-law,  alteration  or  repeal  of  a  by- 
law made  by  the  Association,  shall  be  altered,  changed, 
modified  or  restored  by  the  committee. 

DUTIES    OF    SECRETARY. 

Section  8.  The  Secretary  shall  keep  a  record  of  the 
proceedings  of  all  meetings  of  the  Association,  and  of 
its  Executive  Committee,  in  a  book  kept  for  that  pur- 
pose. He  shall  preserve  all  correspondence,  and  all 
communications  addressed  to  the  Association  or  to  its 
committee,  relating  to  its  affairs,  and  lay  the  same  be- 
fore the  committee  at  aiiy  meeting  thereof.  He  shall 
notify  officers  and  members  of  their  election,  and  con- 
duct the  correspondence  of  the  Association  under  the 
direction  of  the  Executive  Committee,  and  perform 
such  other  duties  as  may  be  prescribed  by  the  consti- 
tution or  by-laws,  or  as  the  Association  or  Executive 
Committee  may  direct. 

The  Secretary  shall  deposit  with  the  Wisconsin 
State  Historical  Society  for  safe-keeping  the  records, 
documents,  books  and  papers  of  the  Association,  ex- 
cept such  as  may  be  required  by  the  Secretary  and 
Treasurer  in  the  performance  of  their  duties. 

DUTIES    OF    TREASURER. 

Section  9.  The  Treasurer  shall  receive,  collect, 
safely  keep  and  under  the  direction  of  the  Executive 
Committee  disburse  all  funds  of  the  Association.  He 
shall  report  annually,  or  oftener  if  required  by,  the 
committee;  shall  keep  regular  accounts  of  all  sums 
received  and  disbursed,  and  shall  notify  all  members 
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ia  arrears.  His  accouat  shall  at  all  times  be  opea  for 
inspection  of  the  Executive  Committee,  and  shall  be 
examined  at  each  meeting  of  the  Association  by  a 
special  committee  to  be  appointed  for  that  purpose. 
He  shall  at  the  expiration  of  his  term  x>f  office,  pay 
over  and  deliver  to  his  successor  in  office^  or  such  per- 
son as  the  Executive  Committee  shall  appoint  to  re- 
ceive the  same,  all  moneys,  books  and  property  in  his 
possession  as  such  officer  on  demand.  He  shall  per- 
form such  other  duties  as  may  be  prescribed  by  the 
constitution  or  by-laws,  or  as  the  Association  or  Ex- 
ecutive Committee  may  direct. 

MEETINGS    OF   THE    ASSOCIATION. 

Section  10.  There  shall  be  a  meeting  of  the  Asso- 
ciation once  in  each  year,  on  the  third  Tuasday  of 
Fdjruary,  and  such  other  meetings  as  the  Associa- 
tion shall  appoint,  or  as  may  be  called  by  the  Execu- 
tive Committee.  The  Secretary  shall  give  thirty  days 
notice  of  all  meetings,  whether  annual  or  special,  ex- 
cept as  may  be  provided  by  rule  or  by-law  hereafter 
adopted.  The  usual  parliamentary  rules  shall  govern 
the  meetings  of  the  Association.  The  admission  fee 
shall  be  two  dollars,  to  be  paid  in  all  cases  on  signing 
the  roll  of  members.  Annual  dues  shall  be  fixed  and 
assessed  at  the  annual  meetings,  and  shall  be  payable 
forthwith,  and  on  the  payment  thereof  the  member 
shall  be  entitled  to  the  publications  of  the  Associa- 
tion for  the  current  year,  and  any  member  failing  to 
pay,  after  thirty  days'  notice,  shall  cease  to  be  a  mem- 
ber unless  excused  by  the  Executive  Committee. 

ELECTIONS. 

Section  11.  Elections  shall  be  by  ballot.  In  elec- 
tions of   officers  a  majority  of  the  votes  cast  shall 
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elect;  in  election   of   members  three-fourths  of  the 
votes  cast  shall  be  necessary  to  el^ct. 

PROCEEDINGS,  WHEN  PUBLIC. 

Section  12.  Proceedings  against  members  or  other 
lawyers,  upon  complaint,  shall  be  with  closed  doors. 
Other  deliberations  pf  the  meeting  shall  be  open  to 
the  public.  In  proceedings  upon  complaints  no  votes 
shall  be  allowed  by  proxy. 

MEMBERS,  WHEN    AND   HOW    TO   JOIN. 

Section  13.  Tf  any  person  elected  as  a  member  does 
not,  at  or  before  the  next  annual  meeting,  signify  his 
acceptance  by  signing  the  roll  and  paying  his  admis- 
sion fee  he  shall  be  deemed  to  have  declined  to  be- 
come a  member.  Any  person  elected  a  member  may, 
by  letter  of  attorney,  to  be  filed  with  the  Secretary, 
appoint  any  member  his  attorney  to  sign  the  roll, 

STANDING   COMMITTEES. 

Section  14.  There  shall  be  appointed  by  the  presi- 
dent, in  the  manner  herein  provided,  the  following 
standing  committees,  which  shall  consist  of  six  mem- 
bers each  and  a  member  of  the  Executive  Committee, 
who  shall  be  chairman  thereof. 

1.  A  Judicial  Committee,  which  shall  be  charged 
with  the  duty  of  hearing  and  examining  all  complaints 
against  members  of  the  Association,  and  also  all  com- 
plaints which  may  be  made  in  matters  affecting  the 
interests  of  the  legal  profession,  the  practice  of  the 
law,  and  the  administration  of  justice,  and  to  report 
the  same  to  the  Association  with  such  recommenda- 
tions or  suggestions  as  they  deem  proper. 

2.  A  Committee  on  the  Amendment,  of  the  Law, 
which  shall  be  charged  with  the  duty  of  considering 
proposed  changes  of  the  law,  and  of  recommending 
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such  as  they  deem  entitled  to  the  favorable  iafluence 
of  the  Association,  and  of  conferring  with  the  legisla- 
ture of  the  state,  or  any  committee  thereof,  in  respect 
thereto,  when  directed  by  the  Association. 

3.  A  Committee  on  Membership,  to  which  shall  be 
referred  for  recommendation  and  report,  all  applica- 
tions for  membership  in  the  Association. 

4.  A  Committee  on  Legal  Education,  on  which 
shall  devolve  the  duty  of  examining  and  reporting 
upon  our  system  of  legal  education  and  of  admission 
to  the  bar,  and  recommending  such  changes  as  they 
deem  advisable. 

5.  A  Committee  on  Necrology  and  Biography,  who 
shall  report  to  each  annual  meeting  the  decease  of  any 
members  of  the  Association  who  shall  have  died  during 
the  preceding  year,  and  the  decease  of  distingruished 
members  of  the  legal  profession  in  this  state  who  may 
not  be  members  of  this  Association,  with  such  obituary 
notices  as  such  committee  may  deem  best. 

6.  A  Committee  on  Publication,  who  shall,  under 
the  direction  of  the  Executive  Committee,  prepare  for 
publication  and  cause  to  be  printed  the  proceedings  of 
the  meetings  of  the  Association,  with  the  addresses 
and  papers  presented  at  such  meetings,  or  such  part 
thereof  as  such  committee  may  deem  best. 

7.  At  the  meeting  of  the  Association  at  which  this 
provision  shall  be  adopted,  there  shall  be  appointed 
two  members  of  each  of  such  committees  for  one  year, 
two  members  of  each  such  committees  for  two  years, 
and  two  members  of  each  of  such  committees  for  three 
years.  Thereafter  two  members  of  each  of  such  com- 
mittees shall  be  appointed  annually  for  three  years. 

8.  Special  committees  may  be  appointed  by  the 
Association  from  time  to  time.    Each  committee  may 
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adopt  rules  for  its  government  or  procedure,  subject 
to  the  constitution  and  by-laws.  Each  of  said  com- 
mittees shall  make  a  report  at  the  annual  meetings  of 
the  Association,  and  to  the  Executive  Committee 
whenever  required  by  that  committee. 

PROCEEDINGS     AGAINST     MEMBERS     OF     THE     LEGAL     PRO- 
FESSION. 

Section  15.  Whenever  complaint  shall  be  made 
against  a  member  of  this  Association,  by  any  member 
or  members  thereof  for  any  misconduct  in  his  rela- 
tions thereto,  or  by  any  person  or  against  any  member 
of  the  legal  profession  admitted  to  or  practicing  at  the 
bar  in  this  state,  whether  a  member  of  this  Associa- 
or  not,  for  any  misconduct  in  his  profession,  such 
complaint  may  be  presented  to  the  Judicial  Commit- 
tee. The  complaint  must  be  in  writing,  subscribed  by 
the  member  or  person  making  the  same,  plainly  stat- 
ing the  matter  complained  of,  w^ith  particulars  of  time, 
place  and  circumstance.  The  committee  shall  exam- 
ine the  same,  under  such  regulations  as  they  may 
adopt,  and  report  their  conclusions,  together  with  the 
evidence  in  the  case,  to  the  Association  for  such  action 
as  the  case  may  require.  If  the  Association  shall  de- 
termine that  any  lawyer,  whether  a  member  of  this 
Association  or  not,  should  be  presented  to  the  supreme 
or  any  circuit  court  in  this  state  to  be  dealt  with  for 
any  misconduct  in  the  profession,  the  Association  shall 
appoint  a  committee  to  prosecute  such  case  in  behalf 
of  the  Association. 

SUSPENSION,    EXPULSION,    ETC. 

Section  16.  Any  member  may  be  suspended  or  ex- 
pelled for  misconduct  in  his  relations  to  the  Associa- 
tion, or  in  his  profession,  after  conviction  thereof,  by 
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such  method  of  procedure  as  may  be  prescribed  by  the 
laws;  and  all  interest  in  the  property  of  the  Associa- 
tion of  persons  ceasing  to  be  members  by  expulsion, 
resignation  or  otherwise,  shall  thereupon  vest  in  the 
Association. 

WHEN  TO  TAKE  EFFECT      AMENDMENTS. 

Section  17.  This  constitution  shall  go  into  effect 
immediately.  It  can  be  amended  only  by  a  two-thirds 
vote  of  the  members  present  in  person  or  by  proxy  at 
an  annual  meeting  of  the  Association. 

SIGNING  THE  ROLL. 

Section  18.  A  roll  for  the  signature  of  the  members 
of  this  Association  shall  be  prepared  by  the  Secretary 
and  be  signed  by  the  several  members  thereof  append- 
ing to  the  name  of  each  respectively  in  appropriate 
columns,  the  date  of  his  election  to  membership,  the 
date  of  his  signature  to  the  roll,  the  county  and  place 
of  his  residence  and  his  postoffice  address.  Such  roll 
shall  have  the  following  agreement  at  the  head 
thereof,  to-wit:  "The  undersigned  each  severally  un- 
dertakes to  become  a  member  of  *The  State  Bar  Asso- 
ciation of  Wisconsin,'  and  agrees  with  the  said  Asso- 
ciation and  the  several  members  thereof,  to  abide  by 
the  constitution  of  the  same,  and  the  by-laws  which 
may  be  adopted  thereunder,  to  faithfully  perform  the 
duties  of,  and  honorably  demean  himself  as  a  member 
of  the  Association;  and  to  pay  such  dues,  assessments 
and  fines  as  may  be  imposed  upon  him  in  accordance 
with  said  constitution  or  by-laws." 
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BY-LAWS. 

Article  I.  Any  member  of  the  profession  practic- 
ing in  this  state,  desiring  to  join  the  Association;  will 
forward  his  application  in  writing  to  the  Secretary, 
stating  therein  his  full  name  and  residence,  when  and 
where  he  was  admitted  to  the  bar,  and  where  he  has 
since  been  engaged  in  the  practice  of  law. 

Article  II.  The  Secretary  will  note  upon  each  ap- 
plication for  admission  the  date  of  its  reception  and 
present  all  applications  received  by  him  to  the  Com- 
mittee on  Membership  at  its  tirst  meeting. 

Article  III.  The  Committee  on  Membership  will, 
on  the  first  day  of  the  convening  of  the  Association 
at  an  annual  or  other  meeting,  act  upon  all  applica- 
tions for  admission  presented  to  them,  and  report  to 
the  Association,  at  its  first  business  session  of  such 
meeting,  with  its  lecommendation  upon  each  applica- 
tion. 

MEETING  OF  THE  ASSOCIATION. 

Article  IV.  The  order  of  exercises  at  the  annual 
meeting  shall,  unless  otherwise  directed  by  the  Exec- 
utive Committee  or  the  Association  l)e  as  follows: 

1.  Opening  address  of  the  President  and  such  other 

exercises  as  the    Executive    Committee   shall 
prescribe. 

2.  Report  of  Committee  on  Membership  and  election 

tion  of  members. 

3.  Reports  of  Secretary  and  Treasurer. 

4.  Report  of  Executive  Committee. 

5.  Reports  of  standing  committees:  Judicial  Com- 

mittee, On  Amendment  of  the  Law, On  Legal 
Education. 

6.  Reports  of  special  committees. 
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7.  Nomination  of  officers. 

8.  Miscellaneous  business. 

9.  The  election  of  officers. 

Article  V.  No  person  shall  speak  more  than  ten 
minutes  at  a  time,  nor  more  than  twice  on  the  same 
subject  unless  by  permission  of  the  Association. 

Article  VI.  All  reports  made,  papers  or  essays  read 
or  addresses  delivered  before  the  Association,  shall  be 
lodged  with  the  Secretary.  The  annual  address  of  the 
President,  such  addresses  as  may  be  delivered  on  in- 
vitation of  the  Executive  Committee,  and  a  minute 
of  all  proceedings  at  the  annual  meeting  shall  be 
printed;  and  such  other  papers  or  addresses  as  the  Ex- 
ecutive Committee  shall  direct. 

meeting  of  standing  committees. 

Article  VII.  All  standing  committees  shall  meet 
on  the  first  day  of  each  annual  meeting,  at  the  place 
where  the  san)e  is  to  be  held,  at  such  hours  as  their 
respective  chairmen  shall  appoint. 

Article  VIII.  Special  meetings  of  any  committee 
shall  be  held  at  such  times  and  places  as  the  chair- 
man thei:eof  may  appoint;  reasonable  notice  to  be 
given  by  him  to  each  member  by  mail. 

Article  IX.  The  Executive  Committee  shall  hold 
a  meeting  at  such  time  and  place  as  shall  be  fixed  by 
the  chairman  thereof  at  least  sixty  days  prior  to  the 
annual  meeting  of  the  Association  for  the  purpose  of 
making  such  arrangements  as  they  may  deem  advis- 
able for  such  annual  meeting.  They  shall  immedi- 
ately after  such  meeting  report  to  the  Secretary  the 
arrangements  made  by  them,  if  any,  and  the  Secretary 
shall  give  notice  thereof  to  each  member  of  the  Asso- 
ciation by  mail  at  least  thirty  days  prior  to  such  an- 
nual meeting. 
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*  Deceased,    f  Removed  from  Stale. 


Adams,  Henry  W.,  Beloit 
Adams,  R.  K  ,  Milwaukee 
Alban.  Stephsn  H.,  Rhinelander 
Allen,  W.  J.,  Milwaukee 
Ander!iK>n,  A.  W.,t  Madinon 
Anderson,  J.  S.,  Manitowoc 
Andrews,  H.  E ,  Lodi 
Aniirel,  Franklin  M.,  Rice  Lake 
Armstrong,  Thomas,  Jr.,  Portage 
Arthur,  L.  J.,  Lancaster 
Arthur,  Fred  W.,  Madison 
Austin,  W.  H.,  Milwaukee 
Aylward,  John  A.,  Madison 
Babcock,  David,  Fond  du  Lac 
Babcock,  V.  M.,*  Wagon  Landing 
Bagley,  William  R.,  Madison 
Bailey,  D.  R.,  Baldwin 
Bailey,  W.  C.,t  San  Jose,  Cal. 
Bailey,  W.  F.,  Eau  Clnire 
Baker,  E.  S.,  Portage 
Baker,  H.  C,  Hudson 
Baker,  Myron  A.,  Kenosha 
Ballhorn,  George,  Milwaukee 
Bancroft,  L.  H.,  Richland  Center 
Barber,  Charles,  Oshkosh 
Barber,  J.  Allen,*  Lancaster 
Bardeen,  Charles  V.,*  Madison 
Barker,  John,*  Baraboo 
Barlow,  H.  P.,  Hudson 
Barlow,  8.  S.,*  Chippewa  Falls 
Barney,  C.  R.,  Mauston 
Barney,  S.  S.,  West  Bend 
Barnes,  Lyman  E.,  Appleton 
Barry,  M.,  Phillips 
Bartlett,  William  P.,  Eau  Claire 
Bashford,  John  W.,  Hudson 
Bashford,  R.  M.,  Madison 
Bass,  James  W.,  Milwaukee 
Beebe,  W.  H.,  Milwaukee 


Beemis,  Harry  E..  Milwaukee 
Benedict,  C.  T..  Milwaukee 
Bennett,  John  R.,*  Janesville 
Bennett,  W.  H.,  Milwaukee 
Bice,  Charles  M.,*  Denver,  Colo. 
Billings,  Levi  J.,  Rhinelander 
Bird,  Claire  B.,  Wausau 
Bird,  (Jeorge  W.,  Madison 
Black,  Oscar  F.,  Richland  Center 
Blake,  Chauncey  E.,  Madison 
Blanchard,  H.  H.,  Janesville 
Blatchley,  A.  H.,  Milwaukee  . 
Bleekman,  A.  E.,  La  Crosse 
Bloodgood,  Francis,  Milwaukee 
Bloodgood,  Francis,  Jr.,  Milwaukee 
Boland,  W.  F.,  Chippewa  Falls 
Borchardt,  Francis  J.,  Madison 
Botkin,  S.  W.,*  Minneapolis,  Minn. 
Bottum,  Elias  H.,  Milwaukee 
Bowman,  Jonathan,*  Kilbourn  City 
Brand,  M  H.,  Milwaukee 
B razee,  A.  C,  Milwaukee 
Briesen,  E.  V.,*  Columbus 
Bright,  Michael  S.,  Superior 
Briggs,  C.  W.,*  Milwaukee 
Briggs,  Harry  E.,*  Pueblo,  Colo. 
Briggs,  M.  J.,  Dodgeville 
Brigham,  J.  R.,*  Milwaukee 
Bright,  A.  H.,t  Minneapolis,  Minn. 
Briiks,  T.  J.,  Boscobel 
Brown,  Charles  N.,  MadLson 
Brown,  Clarence  S.,t  Chicago 
Brown,  Neal,  Wasau 
Browne,  Edward  E.,  Waupaca 
Brownson,  C,  A.,*  Burlington 
Bryant,  Edwin  E;,*  Madison 
Bruce,  Andrew  A.,t  Madison 
Buchanan,  D.,  Jr.,  Chippewa  P^alls 
Buell,  C.  E.,  Madison 
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Bump,  Elisha  L.,  Wausau 
Bump,  Franklin  E.,  Wausau 
Bundy,  C.  F.,  Eau  Claire 
Bunn,  Charles  W.,t  St.  Paul,  Minn. 
Bunn,  Romanzo,  Madison 
Burchard,  C.  W.,  Fort  Atkinson 
Burdge,  Richard  J.,  Beloit 
Burns,  Edward  E.,  Platteville 
Burke,  J.  F.,  Milwaukee 
Burnell,  George  W.,  Oshkosh 
Burnham,  F.  W.,  Richland  Center 
Bushnell,  A.  R.,  Madison 
Bushnell,  T.  H.,  Hurley 
Butler,  A.  R.  R.,*  Milwaukee 
Butler,  Harry  L.,  Madison 
Butler,  John  A.,  Milwaukee 
Buxton,  Henry  L.,*  Milwaukee 
Bugbee.  Albert  L.,  Shell  Lake 
Burpee,  Fred  C,  Janesville 
Barbys,  J.  O  ,  Milwaukee 
Carpenter,  Ed.  F.,  Janesville 
Carpenter,  J.  H.,  Madison 
Carpenter,  Paul  D.,  Milwaukee 
Carr,  Joseph  S.,t  Chippewa  Falls 
Carter,  Charles  S.,  Milwaukee 
Carter,  George  B.,  Platteville 
Carter,  George  W..  Fond  du  Lac 
Carter,  Richard,  Dodgevilla 
Carter,  William  E.,  Milwaukee 
Cary,  Alfred  L.,  Milwaukee 
Cary,  Melbert  B.,t  New  York 
Cary,  John  W.,*  Chicago 
Cassoday,  J.  B.,  Madison 
Castle,  B  J.,  Madison 
Catlin,  Charles  L.,*  Hudson 
Chadbourn,  Thos.  Rf  Chicago 
Chafin,  E.  W.,  Waukesha 
Chapin,  E.  E.,  Milwaukee 
Christiansen,  C.  A.,  Juneau 
Churchill,  W.  H.,  Milwaukee 
Chynoweth,  H.  W.,  Madison 
Chynoweth,  Thomas  B.,*  Madison 
Clark,  A.  J.,  Milwaukee 
Clark,  John  M.,  Milwaukee 
Clark,  John  G.,  Lancaster 
Clark,  John  T.,  Waupun 
Clark,  Orlando  E.,  Appleton 


Clark,  Sat.,*  Horicon 
Clawson,  P.  J.,  Monroe 
Clementson,  George,  Lancaster 
Cochems,  Henry,  Milwaukee 
Coe,  Clarence  C,  Barron 
Coe,  H.  L.,  Ozaukee 
Cody,  R.  P.,  Sturgeon  Bay 
Cole;  Orsamus,*  Milwaukee 
Cole,  Rublee  A  ,  Milwaukee 
Cole,  Willard  C*  Sheboygan 
Collins,  Alex.  L.,*  Gladstone,  Mich. 
Coleman,  Elihu,*  Fond  du  Lac 
Coleman,  N.  A„  Eagle  River 
Condit,  J.  T ,  Chippewa  Falls 
Conklin,  W.  D  ,  Fond  du  Lac 
Connor,  Thomas  J.,  Chippewa  Falls 
Connit,  H.  E.,  t  Fond  du  Lac 
Conover,  Frederick  K.,  Madison 
Conover,  O.  M.,*  Madison 
Cook,  Amasa  G.,  Columbus 
Corrigan,  N.  D.,  Plain  Held 
Cottrill,  J.  P.  C*  Milwaukee 
Cotzhausen,  F,  W.,  Milwaukee 
Cox,  G.  J.,*  Milwaukee 
Cunningham,  John,  Janesville 
Curtis,  George,  Jr.,  Madison 
Curtis,  H.  H.,*  Merrill 
Crosten,  William,*  Racine 
Dal  berg,  Salmon  W  ,  Madison 
Davis,  De  Witt,  Milwaukee 
Dearborn,  H.  V.,*  Beloit 
Dick,  James  J.,  Beaver  Dam 
Dickenson,  S.  N.,  Superior 
Dixon,  L.  S.,*  Milwaukee 
Donovan,  J.  F.,  Milwaukee 
Douglas,  James,| 
Dow,  Joel  B.,  Beloit 
Downer,  F.  W.,  Jr.,t  Chicago 
Downs,  William  W.,  Eau  Claire 
Doyle,  Peter,*  Milwaukee 
Dudgeon,  M.  S.,  Madison 
Dudley,  Charles  L.,*  Madison 
Dunwiddie  B.,  Monroe 
Dunwiddie,  B.  F.,  Janesville 
Dunwiddie,  John  D.,  Monroe 
Dwyer,  W.  D.,  West  Superior 
Dyer,  Jos.  H.,  Milwaukee 


Digitized  by 


Google 


List  of  Members 


515 


£aton,  Am  Stevens  Point 
Ebbete,  W.  H.,*  Milwaukee 
Ela,  Emerson,  Madison 
Eldredge,  B.  B.,  Janesville 
Elliot,  Eugene  S.,*  Milwaukee 
Engle,  Gottlieb,*  Milwaukee 
Erdall,  John  L.,  Madison 
Eschweiler,  F.  C,  Milwaukee 
Estabrook,  C.  E.,  Milwaukee 
Evans,  Wm.  L.,  Green  Bay 
Fairchild,  Arthur  W.,  Madison 
1^  airchild,  Edward  F.,  Madison 
Fairchild,  E.  F.,  Milwaukee 
Fairchild,  H.  O.,  Green  Bay 
Fairchild,  J.  B.,  Marinette 
Felker,  Charles  W..*  Milwaukee 
Felker,  Frederick,!  Oshkosh 
Fethers,  Ogden  H.,  Janesville 
Field,  H.  H.,t  Chicago 
Fifteld,  Charles  L.,  Janesville 
Finch,  H.  M.,*  Milwaukee 
Finch,  Earl  P.,*  Oshkosh 
Finch,  A.,*  Milwaukee 
Fish,  John  T.,*  Milwaukee 
Fish,  A.  C,  Racine 
Fisher,  Arthur  M.,  Janesville 
Flanders,  James  G.,  Milwaukee 
Fleming,  John  B.,  Eau  Claire 
Flett,  David  H.,  Racine 
Flett,  William  H.,  Merrill 
Ford,  Irving  T./  Milwaukee 
Foster,  William  M.,  Milwaukee 
Frank,  Alfred  S.,*  Portland,  Oregon 
Frankenburger,  D.  B.,*  Madison 
Frawley,  Thomas  F.,*  Eau  Claire 
Friend,  Charles,  Milwaukee 
Frisby,  L.  F.,*  West  Bend 
Frost,  Albert  S.,*  Waupun 
Frost,  E.  W.,  Milwaukee 
Frost,  G.  L.,*  Dodgeville 
Fullmer,  J.  A.,  Madison 
Gapen,  Clarke,  M.  D.,  Madison 
Gay  nor,  J.  A.,  Grand  Rapids 
Geiger.  F.  A.,  Milwaukee 
Gittings,  C.  C,  Racine 
Gibson,  W.  K.,*  Riverside,  Cal. 
Gielens,  Henry  J.,  Milwaukee 
Gill,  Charles  R.,*  Madison 


Gill,  Thomas  H.,  Milwaukee 
Gillen,  Martin  J,  Racine 
Gilson,  F.  L.,*  Milwaukee 
Gilson,  Norman  S.,  Madison 
Gleason,  E.  F.,*  Ashland 
Goldberg,  B.  M.,t 
Goldsmith,  E.  F.  J.,  Milwaukee 
Gonski,  Casimer,  Milwaukee 
Goodwin,  George  B.,*  Milwaukee 
Goodland,  John,  Appleton 
Gough,  Arthur,  Chippewa  Falls 
Grace,  Harry  H.,  Ashland 
Grady,  Daniel  H.,  Poiter 
Graham,  Wilson,*  Milwaukee 
Granger,  Stephen  W.,*  Milwaukee 
Graves,  Charles  W.,  Viroijua 
Gray,  Hamilton  H.,  Darlington 
Green,  Wm.  F.,  Milwaukee 
Greene,  George  G.,  Green  Bay 
Gregory,  C.  N.,t  Iowa  City,  Iowa 
Gregory,  J.  C.,*  Madison 
Griffin,  M.,*  Eau  Claire 
Grimm,  George,  Jefferson 
Griswold,  M.  S.,  Waukesha 
Guilfuss,  C.  F.,  Milwaukee 
Guppy,  J.  J.,*  Portage 
Haight,  T.  W.,  Waukesha 
Hale,  Ledyard  P.,t  Canton,  N.  Y. 
Halsey,  L.  W.,  Milwaukee 
Halsey,  Pierson  H.,  Milwaukee 
Hamilton,  Charles  H.,  Milwaukee 
Hammel,  Leopold,  Milwaukee 
Hanks,  S.  C,  Madison 
Hand,  Willis,!  Phillips 
Hanitch,  Louis,  West  Superior 
Hanson,  Burton,t  Chicago 
Haugen,  N.  P.,  River  Falls 
Harding,  C.  F.,t  Chicago 
Haring,  Cornelius  I.,  Milwaukee 
Harper,  J.  C  ,  Madison 
Harshaw,  H.  B.,*  Oshkosh 
Hastings,  Samuel  D.,  Jr.,  Green  Bay 
Hathaway,  R.  C,  Oconomowoc 
Hayden,  Henry  H.,*  Eau  Claire 
Hayden,  T.  F.,  Milwaukee 
Hayes,  Everett  A.,t  Ashland 
Hayes,  J.,  Hudson 
Hayes,  J.  0.,t  Ashland 
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Hayes,  W.  A.,  Milwaukee 
Hays,  J.  B.,*  Horicon 
Hazleton,  G.  W.,  Milwaukee 
Haseltine,  Willis  W.,*  Stevens  Point 
Helms,  E.  W.,  Hudson 
Hemlock,  D.  J.,  Waukesha 
Henning,  E.  J.,  Milwaukee 
Herdegen,  Adolph,*  Milwaukee 
Hicks,  J.  W.,  Prentice 
Hiner,  Joseph  G.,t  Fond  du  Lac 
Hooker,  Eli,  Waupun 
Hooker,  D.  G.,*  Milwaukee 
Hooper,  Moses,  Oshkosh 
Hoskins,  I.  I.,  Dodgeville 
Hough,  George  C,  New  Richmond 
Houghton,  F.  W.,  Milwaukee 
Howard,  Samuel,*  Milwaukee 
Hoyt,  Frank  M.,  Milwaukee 
Hoyt,  Wm.  R ,  Chippewa  Falls 
Hubbell,  Charles  B,,t  Milwaukee 
Hudd,  Thomas  R.,*  Green  Bay 
Hudnall,  George  B.,  Superior 
Hunter,  Charles  F.,  Milwaukee 
Huntington,  H.  J  ,*  Green  Bay 
Hurlbut,  Edwin,  Oconomowoc 
Hurley,  M.  A.,  Wausau 
Hutchinson,  Buell  E.,*  Chicago,  111. 
Hyzer,  E.  M.,  Milwaukee 
Ingersoll,  George  B,,  Beloit 
Jackson,  A.  A.,  Janesville 
Jackson,  H.  B.,t  Oshkosh 
Jackson,  W.  A.,  Janesville 
Jeffris,  Malcom  G.,  Janesville 
Jenkins,  James  G.,  Milwaukee 
Jenkins,  John  J.,  Chippewa  Falls 
Jerdee,  M.  P.,  St.  Croix  Falls 
Johnson,  D.  H.,*  Milwaukee 
Johnson,  Edward  E.,t  Milwaukee 
Johnson,  Fred  J.,*  Milwaukee 
Jones,  Burr  W„  Madison 
Jones,  D.  F.,*  Sparta 
Jones,  D.  Lloyd,  Milwaukee 
Jones,  Granville  D.,  Wausau 
Jones,  John  T.,*  Dodgeville 
Kanwertz,  W.  W.,  Milwaukee 
Kyrel,  John  C„  Milwaukee 
Kellogg,  H.  L.,  Milwaukee 
Kelly,  D.  M.,t  Green  Bay 


Kelly,  Fred.,t  Seattle,  Wash 
Kemper,  J.  B.,  Milwaukee 
Kendrick,  C.  D.,*  Milwaukee 
Kennan,  K.  K.,  Milwaukee 
Kenneberg,  A.,  Milwaukee 
Keonan,  T  L.,  Milwaukee 
Kennedy,  William,  Appleton 
Kerwin,  J.  C,  Neenah 
Keyes,  E.  W.,  Madison 
Kidder,  George  B  ,  New  Richmond 
King,  Angie  J.,  Janesville 
Kirkland,  Robert  S ,  Jefferson 
Knight,  Herbert,*  Milwaukee 
Knoell,  F.  J.,  Milwaukee 
Koeffler,  C.  A.,  Jr.,  Milwaukee 
Knowles,  Geo.  P ,  West  Superior 
Krau.se,  Alfred  A.,  Milwaukee 
Krause,  Max  C,  Milwaukee 
Kreutzer,  A.  L.,  Wausau 
Krez,  Conrad,*  Milwaukee 
Krez,  Paul  F.,  Sheboygan 
Kroncke,  George,  Madison 
La  Follette,  Robert  M.,  Madison 
Lamb,  C.  F.,  Madison 
Lamb,  F.  J.,  Madison 
Lamoreux,  C.  A.,  Ashland 
Lamoreux,  O.  H.,  Stevens  Point 
Lander,  H.  W.,  Beaver  Dam 
Lander,  W.  J.,*  Green  Bay 
Lando,  M.  N.,  Milwaukee 
Lanyon,  Cyrus,  Mineral  Point 
Larson,  L.  R.,t  Eau  Claire 
Laverty,  Charles  E.,t  Milwaukee 
Law,  F.  J  ,  Shullsburg 
Lawrence,  George  H.,  Milwaukee 
Leahy,  M.  A.,t  Milwaukee 
Lee,  H.  W.,  Stevens  Point 
Leitsch,  W.  C,  Columbus 
Lewis,  Herbert  A.,*  Madison 
Lewis,  H.  M.,  Madison 
Lincoln,  P.  L.,  Richland  Centre 
Lines,  Geo.,  Milwaukee 
Losey,  J.  W.,*  La  Crosse 
Ludwig,  J.  C,  Milwaukee 
Luscombe,  Robert,  Milwaukee 
Luse,  Louis  K.,  Superior 
Lynch,  Thomas,*  Antigo 
Lyons;  Thos.  E.,  Superior 
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MacBride,  R.  J„  Neillsville 
Mark,  Edwin  S.,  Milwaukee 
Malone,  Booth  M.,t  Denver 
Mann,  CharleH  D.,  Milwaukee 
Manning,  W.  S.,  Museoda 
Manwaring,  E  B.,  Menomonie 
Marchetti,  LouiH,  Wausau 
Mariner,  E.,  Milwaukee 
Markham,  George  C,  Milwaukee 
Markham,  H.  H.,t  Milwaukee 
Markham,  Stuart  H.,  Milwaukee 
Marshall,  R.  D ,  Madison 
Martii,  C.  K.,*  Milwaukee 
Mason,  Vroman,  Madi8on 
Masters,  C.  H.,  Sparta 
Matheson,  Alexander  E.,  Janesville 
Maxon,  Glenway,  Milwaukee 
Maxwell,  John  S.,  Milwaukee 
McCaslin,  L.  W.,t  Kansas  City,  Mo. 
McConnell,  J.  E.,  La  Crosse 
McLeod,  Arthur  W.,  Washburn 
McDill,  George  D.,  Osceola  Mills 
McDonald,  W.  H.,  Hudson 
Mc£21roy,  Horace,  Janesville 
McElroy,  W.  J.,  Milwaukee 
Mcllhon,  Charles  W.,  Mineral  Point 
McGovern,  F.  E.,  Milwaukee 
McGowan;  Emmet  D.,  Janesville 
McKenna,  Maurice,  Fond  du  Lac 
McKenney,  J.  C.,*  Milwaukee 
McMynn,  Robt.,  Milwaukee 
Mc Mullen,  J.  F.,t  Milwaukee 
McMuUen,  J.  E.,  Chilton 
McNally,  H.  F.,  Museoda 
Meggett,  Alexander  T.,  Eau  Claire 
Menzie,  Silas  W.,  Beloit 
Merrill,  George  F.,  Ashland 
Merton,  Ernest,  Waukesha 
Messerschmidt,  J.  E.,  Madison 
Miller,  Benjamin  K.,""  Milwaukee 
Miller,  Benjamin  K.,  Jr.,  Milwaukee 
Miller,  George  P.,  Milwaukee 
Miller,  Samuel  S.,  Whitehall 
Millet,  Daniel  C,   Preirie  du  Chien 
Mills,  George.f  Prairie  du  Chien 
Mills,  J.  M.*  Lancaster 
Mills,  J.  T.,*  Lancaster 
Miner,  James  H.,  Richland  Center 


Moe,  Ernst  S.,  Milwaukee 
Mouat,  Malcom  O.,  Janesville 
Monroe,  Charles  E.,  Milwaukee 
Morgan,  Henry  H.,  Madison 
Morris,  Charles  M.,  Milwaukee 
Morris,  Howard,  Milwaukee 
Morris,  W.  A.  P.,  Madison 
Morris,  W.  H„t   Minneapolis,  Minn. 
Morrow,  J.  M.,*  Sparta 
Morsell,  Arthur  L.,  Milwankee 
Morton,  Geo.  E.,  Milwaukee 
Mowrey,  Duane,  Milwaukee 
Mulberger,  Henry,  Watertown 
Murphy,  N.  S.,*  Milwaukee 
Myers,  George  H.,*  Apploton 
Mylrea,  William  H.,  Wausau 
Naber,  E.  H.,  Milwaukee 
Nash,  L.  J.,  Manitowoc 
Neelen,  Neele  B.,  Milwaukee 
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